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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


BETHLEHEM STEEL CORPORATION 
Bethlehem, Pennsylvania, 


Petitioner, 


PETITION FOR REVIEW 


ENVIRONMENTAL PROTECTION AGENCY 
Washington, D.C.; and 

RUSSELL E. TRAIN, Administrator, 
ENVIRONMENTAL PROTECTION AGENCY 
Washington, D.C., 

Respondents. 


A Petition lor Review of Bethlehem Steel Cor¬ 
poration, dated June 20, 1975. 

Petitioner, Bethlehem Steel Corporation, as an owner and 
operator of a source located in the State of New York that is sub¬ 
ject to and affected by the actions of Respondents as hereinafter 
described, hereby petitions this Court pursuant to the provisions 
of 42 U.S.C., Section 1369, for the review of the actions of 
Respondents in the promulgation published on March 25, 1975, in 
Volume 40, Number 58 of the Federal Register, pages 13216-17, re¬ 
lating to Part 704, entitled "Criteria Governing Thermal Discharges 
in Title 6 of the New York Code, Rules and Regulations; and fur¬ 
ther to review the whole of said promulgation. 

Dated; Buffalo, New York PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 
June 20, 1975 


A/Member of the Fisfn 
y Attorneys for Petitioner 

3400 Marine Midland Center 
Buffalo, New York 14203 
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B Respondents' Certified Index to the Record, dated 
September 26, 1975. 

IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


75-4119 


BETHLEHEM STEEL CORPORATION, 

Petitioner 


v. 

£N\HIOWEN , mL PROTECTION AGENCY, et al., 


Respondents 






B Respondents' Certified Index to the Record, dated 
September 26, 1975. 

IM Vta CMUD SESuS OOUUT OF / US 
10.1 Till. SLCO.'D CIfO.1T 


£to. 75-4119 


BJntlOiM STEEL CORPORATION, 


Petitioner 


EWIFCNMENTAL PROTECT!CM AGENCY, et al., 


Respondents 


CERTIFIED INDEX TO HIE RECORD 


The Envirorrrenta 1 Protection Agency hereby certifies that the 
material indexed and described belew constitutes the complete record 
in proceedings by the Agency leading to the approval by the Adminis¬ 
trator of certain water quality standards for the State of New York 
cxi March 25, 1975 (40 Fed. Reg. 13216-13217), which proceedings re¬ 
sulted in the action complained of in the petition for review. The 
material hereby indexed and described is in the custody of the regional 
office. Region II, L'.S. Environmental Protection Agency, 26 Federal 


Plaza, New York, New York 10007. 


In witness whereof I have herejapto 
subscribed ny name this 2- 6 r ~' day 
of September, 1975, at New York, 

New York. 




Regional Counsel 
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i'V...'.’.'vt u. C. J cLance, 

vai. io, wo. >•;. 


S63-3S? 


c. Enclosure T.II — Consists of documsr.t 95 tv>r~=>*» .yu-iva iKisxsd. 

d. Enclosure IV - Consists of document S3 h ixairabcve ir.cared. 

letter co D. Hetzler frcn G.M. Hansler, dated October 26, 1973. 863-872 

letter to h. Allan from D. Stevens, dated October 31, 1973, „ 3-914 

with attachments as indicated in body of letter. 

letter to D. Stevens frcn C. Durfor, dated Movenfcer 1, 1973. 915-916 

Report of Poors Call to ft. iuurpny from c. Darfor, dated 917 

November 7, 1973. 


Letter to Commissioner Diamond from G.M. Hansler, dated November 
1973. 

Letter to Senator Buckley frcm G.M. Hansler, dated November 13, 
1973. 

Record of Phone Call to D. Stevens frcn H. Allen, dated 
November 23, 1973. 

Record of Phone Call to D. Stevens frcn H. Allen, dated 
December 6, 1973. 

letter to D. Netzler frcm D. McGivney, dated December 19, 1973 
Letter to G.M. Hansler from J. Biggane, dated December 21, 1973. 

a. Enclosure 1 — Classification and Standards Governing the 
duality and Purity of Waters of .'tew York State, dated 
December 21, 1973. 

b. Enclosure 2 - Menorandum to Ljanbers of State Environmental 
Board frcm. D. Sampson, dated December 10, 1973. 

c. Enclosure 3 - Memorandum to Members of Stats Environmental 
Board frcm D. Sampson, dated December 12, 1973. 


9, 918 


S24-949 


950-953 


ONLY copy available 
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TO w.. 


Mvr.slsr fr:n D. Metzler, 


dated January 3, 


1)3. letter to C.'a. Hansler i:xa 0. Merrier, cot 3d January 4, 
1174. 

r<ij.;er.dii: I - TYsvicsd Voza 1 for Classes A a and A in 

Part 701. 


b. Appendix II - Consists of dccurent 105 hereinabove ir.ia;<ed. 


109. Latter to G.M. Hansler from Canrissioner Biggane, dated 
January 17, 1974. 

a. Draft response of G.M. Hansler to letter. 

110. Letter to C. Durfor from R. Murphy, dated January 18- 1974. 
a. Enclosure 1 - Draft of Part 704, dated January 16, 1974. 

111. Handwritten Notes on Meeting to Discuss NYS Draft Thermal 
Standards held January 25, 1974. 

112. Letter to Ccrmissioner Biggane fra?. G.M. Hansler, dated 
February 8, 1974. 

a. Enclosure 1 - Review of Proposed New York State Veter 
Quality Standards. 

113. Letter to D. Stevens from H. Allen, dated February 8, 1974. 

a. Enclosure 1 - Marked-up copy of "Classifications and 
Standards Governing the Quality and Purity of Voters 
of New York State. 

114. Letter to G.M. Hansler from Gorrmissicner Biggane, dated 
February 22, 1974. 

115. Letter to G.M. Hansler from Commissioner Bigcare, dated 
March 6, 1974. 

a. Enclosure 1 - 6NYCRR Parts 700,701 and 702. 

115. Letter to C. Durfor from D. Stevens, dated March 6, 1974. 

a. Enclosure 1 - Draft of Part 704 as revised February 25, 
1974. 



552 

953 

954 

955 
956-972 
973-979 

980-581 

982-983 

934 

985-1011 

1012-1013 

1014 

1015-1040 

1041 

1042-1054 
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i*—tt—r to Curr.v.uss.Lcr'.er urrx 1 .>.,•. .iaCur. 

i-arcn 26, 197 i. 

ICS:.-’ 

11-. L:tL <x> G.::. Kjuisiar frcm Oorrmissicnar Biggar.=*, dated 
-VdJ. 15, 1971. 

.Vo 7 

a. Hiciojufi 1 " letrer Cc.tvLs 3icr.ar Eiggaru Ircin 

Attorney General Lefkcwitc, dated April 11, 1974. 

Ljj. j 

119. lector to G.M. Hansler from Ccmisdicnar Biggare, dated 

April 19, 1974. 

1063 

a. Enclosure 1 - Draft Part 704, dated April 10, 1974. 

1051-1073 

120. Pecord of Phene Call to R. Murphy from H. Alien, dated 

April 22, 1974. 

1074 

121. Latter to Governor Wilson iron G.M. Hansler, dated Mav 3, 

1974. 

1075-1076 

122. Letter to Conmissianer Biggane from G.M. Hansler, dated 

May 23, 1974. 

1077-1078 

123. Letter to G.M. Hansler from T. Hurd, dated May 31, 1974. 

1079 

. 124. Report of D. Ketzler, Hearing Office, on Public Hearings 

to Consider Proposed Water Quality Standards, dated May 31, 
1974. 

1030-1099 

125. Telex letter to M. Soolnick from J. Hanna, dated June 5, 1974. 

1100 

a. Enclosure 1 - Draft Part 704, as amended June 5, 1974. 

1101-1113 

126. letter to G.M. Hansler fran Conmissianer Biggane, dated 

August 8, 1974. 

. 1114 

a. Enclosure 1 - Draft Part 704, dated July 31, 1974. 

1115-1127 

127. letter to J. Hanna from M. Soolnick, dated August 29, 1974. 

1128 

a. Enclosure 1 - Memorandum to R. zerer fran M. Soolnick, 
dated August 28, 1974. 

1129-1131 

123. letter to R. Murphy fran H. Allen, dated September 10, 1974. 

1132 

123. Latte- to H. 7lien from R. Murphy, dated October 1, 1974. 

1133 

a. Enclosure 1 - Order by Carmissicrer Biggane, dated 
September 20, 1974. 

1134 

ONLY copy available 

t 1 

• \ 

t 

0 
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B Respondents' Certified Index to the Record, dated 
September 26, 1975. 

b. Ewlosuro 2 - Port 701, dated October it), 1974. 1.1 J.— '.142 

c. Jiiclosura 3 - Aten^wnts to i’nrts 701.4, 701.3, T 1 1 • 1 ?5 

ci.-!d 702.3, tutad jsspr^rbar 20, 1:74. 

123. Latter to R. Zaner froa J. Manna, dated October 23, 1374. LI - 

131. Latter to G.iL Hansler frcm Cunrissicner Bigyane, dated n“,i 

November 13, 1374. 

132. Icttar to Gormisaicnar Feid from G.M. F~,isler, dated Februar'/ 1151-1152 
23, 1975. 


IV. GENERAL CORRESPONDENCE AND PUBLIC COMMENTS 

Document 

Number 

133. letter to G.M. Pansier from H. Woodbury, dated January 9, 
1973. 

134. latter to G.M. Hansler from Deputy Assistant Secretary of 
the Interior, dated January 30, 1973. 

135. letter to Ccrmissioner Diamond from N. Cblosi, Chairman, 
Interstate Sanitation Carmission, dated March 12, 1973. 

136. letter to D. Stevens from K. Eoctran, dated May 9, 1973. 

\ 

127. letter to G.M. Hansler from A. Macbeth, dated July 18, 1973. 

138 * 2973 6r to G ‘ M * Han3ler fran G - s * Bergen, dated August 13, 

139. Letter to G.M. Hansler frcm R. Hall, dated August 14, 1977.' 

140. later to P. Sweeny from H. Allen, daeuu August 21, 1973. 

a. Enclosure A - Memorandum to D. Stevens frcm G. Burdick 
dated June 22, 1971. ' 


race 

Number 

1153-1154 


1155-1161 


1162-1163 


1154-1166 

1167-1170 


1171-1172 


1173-1174 


1176-1183 


141. Letter to G.S. Bergen from M. Soolnick, dated August 23, 1973. 1184-1196 

142. Report of Phone Call to R. B. Bevan frcn H. Allen, dated 1137 

September 13, 1973. 7 


143. letter to R. Hall frcm G.M. Hansler, dated September 14, 1973, 


1198-1139 
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L.-V: :-o .•vj.vi.i: .-rrtto- t.rnL'1 frur. 0.6. I" -eg jt, c, 

i/ 1.(3. 

a. i ~ McikCrsntks.i o:i of tea ::ev 

Prvwr Pool, elated Au*!it -0, -iy/l. 


147. Letter to C.M. Kanslar frcn S. Smith, dated March 1 

148. Letter to M. lang frcm G.M. Pansier, dated March 25 

149. Letter to W. Frick ar.d M. Scolnick frcm G.S. Bergen 
February 4, 1975. 

a. Enclosure 1 - Menorandum of G.S. Bergen, dated 1 
5, 1975. 

b. Enclosure 2 - Part 704, dated October 20, 1974. 

c. Enclosure 3 - Report of D. Metzler, Hearing Off; 

(Document 124 hereinabove indexed). 

150. Letter to G.S. Bergen from M. Scolnick, dated February 24, 
1975. 

a. Enclosure 1 - Letter to Ccmissioner Reid from G.M. 

Hanslor, dated February 23, 1975. 

151. Letter to G.M. Iiansler frcm C. Luce, dated March 17, 1975. 

a. Enclosure 1 - letter to Administrator Train frcm C. Luce, 
dated March 17, 1975. 


t: 

1 7 

;rk 


:5, 1373. 

i- - ‘.-ii 

1, 1973. 

i n i*>' | 

— 4. _ 4 

1, 1974. 

1215-121S 

, 1974. 

1217-1213 

dated 

1213-1220 

'ebruarv 

1221-1234 


1235-1242 

.cer 

1243-1262 


1263 

1264-1255 

1256 

1257-1259 


V. SIME KBARHiG MATERIAL (LT.pagirated) 

Document 
Junior 

152. Transcripts of Mew York State Public Hearings cm Proposed 1 
Classifications and Standards for Quality and Purity of 
Waters of New York State. 


Page 

Kvrrtei 


a. Vol. 1 - July 31, 1973 
(289 pages) 

b. Vol. 2 - August 15, 1973 
(274 sages) 



ONLY COPY AVAILABLE 
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c. Vol. 3 ~ 8/ 1J72. 

(300 pages) 

tl. Vol. 4 - August 9, 1973. 

(401 pagc-3) 

o. Vol. 5 -• August 10, 1*73. 

(253 pages) 

f. Vol. 6 - August 2, 1973. 

(315 pages) 

g. Vol. 7 - August 6, 1973. 

(205 pages) 


\ 






lv 

B Respondents’ Certified Index to the Record, dated 
September 2S, 1975. 

GZ?CIFICAT5 C.- 1 I-T-VICS 


J Var. ti’-it CCJ13S O- t-X O-IClOjcd - — — iad -a. JX 

p xjord have teen sarmed upon Cavid Ficyd, Esquire, counsel 
for petitioner, by placing sa:.e ir. the United States mail, pesrage 
prepaid, properly addressed this '.''i'.’ day of September, 15/5 to 
David K« Floyd, Esq., Phillips, Lytle, Hitchcock, Blaine & Huber, 

34 'Marine Midland Center, Buffalo, Hew York 11203. 

jL. U.C?- 

‘Li.. - '■ - -/ - _ 

Warren H. Llewellyn s 
Assistant Regional Counsel 
Region II 

U.S. nWIRCJMENEAL PROTECTION 
AGENCY 

26 Federal Plaza 

New York, New York 10007 

(212) 264-4299 
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C Respondents’ Certified Supplemental Index to the 
Record, dated |anuary 15, 1976. 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

No. 75-4119 

BETHLEHEM STEEL CORPORATION, 

Petitioner 

v. 

ENVIRONMENTAL PROTECTION AGENCY, et al.. 

Respondents 

CERTIFIED SUPPLEMENTAL INDEX TO THE RECORD 

The Environmental Protection Agency hereby certifies that the 
material indexed and described below supplements the record, certified 
to and filed with this Court on September 26, 1975, in proceedings by 
the Agency leading to the approval by the Administrator of certain 
water quality standards for the State of New York on March 25, 1975 
(40 Fed. Reg. 13216-13217), which proceedings resulted in the action 
complained of in the petition for review. The material hereby indexed 
and described is in the custody of the regional office, Region II, U.S. 
Environmental Protection Ajencj, 26 Federal Plaza, New York, New York 
10007. 

In witness whereof I have hereunto 
subscribed my name this 15th day 
of January, 1976, at New York, 

New York. 

s/ Peter B. Devine 
Regional Counsel 
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C Respondents’ Certified Supplemental Index to the 
Record, dated January 15, 1976. 

SUPPLEMENTAL INDEX TO THE RECORD OF THE ACTION OF THE 
ADMINISTRATOR RELATIVE TO CERTAIN WATER QUALITY 
STANDARD FOR THE STATE OF NEW YORK 


I. Federal Register Notices 
II. Pre-1972 Background Material 
III. Federal / State Correspondence Under 5303(a) 

IV. General Correspondence and Public Comments 
V. State Hearing Material 
VI. Supplemental Material 

* * * * 


VI. SUPPLEMENTAL MATERIAL 


Doer .ent 
Number 


153 Memorandum to M. Scolnick from G. W. Frick, 

dated November 20, 1974. 

a. Attachment - Memorandum to Chief, 
Planning and Standards Branch from 
Associate General Counsel, dated 
December 29, 1972. 


Page 

Numbers 


1270-1272 


1273-1275 
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Main stem Rahway Rtver. Rt. 1-9 crosA* 
lug to West Grand Avenue, Rahway\ 
South Branch Rahway River, mouth to\ 
Hazelwood Avenue, Rahway. Robinsons \ 
Branch Rahway River, mouth to Hamil¬ 
ton Street, Rahway. Passaic River, con¬ 
fluence with Second River to Dundee / 
Dam. Saddle River, mouth to head of/ 
tide. / 

(d) Mixing Zones .—For all water lue 
classifications, the total area or voliyne 
of a body of water assigned to mrinng 
zones shall be limited to that whicjr will 
not interfere with biological comfnuni¬ 
ties or populations of lmportantyspecles 
to a degree which is damaging tot lie eco¬ 
system nor diminish other bcnrflci.il uses 
disproportionately. (This modifies an 
existing criterion). 

(e) Zones of Passage. —B6r all water 
use classifications, in rive/systems. res¬ 
ervoirs, lakes, estuaries and coastal wa¬ 
ters, zones of passage ye considered to 
be continuous water rWutes. of the vol¬ 
ume. aiea and qualityAiecessary to allow 
passage of free-swlniming and drifting 
organisms with no wmificant effects pro¬ 
duced on their populations. These zones 
must be providecLAvherover mixing zones 
are allowed, enus modifies an existing 
criterion). / 

(f) Test /Procedures .—Analyses of 
water quality- necessary to determine 
compliance with water quality standards 
shall be performed In accordance with 
the requirements of 40 CFR Part 136 
(g) Turbidity —For FW-2. F\V-3. TW- 
1 CWil and CW-2 waters, turbidity 
shall Slot exceed 10 Jackson Turbidity 
Ur.y iJTU) For TW-2 waters, the tur¬ 
bidity shall not exceed 50 Jackson Tur¬ 
bidity Units (JTU). (This modifies an 
existing criterion). 

(h) pH .—For CIV-1 and CW-2 waters, 
the natural pH range shall not be al¬ 


tered. (This replaces an existing cri¬ 
terion). 

(I) Dissolved Solids .—For FW-2 wa¬ 
ters and for TW-1 and TW-2 waters us^d 
as public potable water supply, the maxi¬ 
mum concentration of dissolved spiids 
shall be 500 mg/1 or one-third gbove 
(133% total) natural characteristic 
levels, whichever is less. For FW-3'waters 
and for other TW-1 and TW-J waters, 
the maximum concentration of dissolved 
solids shall be one-third abavc 033% 
total) natural characteristicIfevels. (This 
is an additional criterion for the State). 

(J) Phosphorus —For FW-2 and FW-3 
waters, phosphorus as total P shall not 
exceed 50 ug 1 in any reservoir, lake 
pond or in a tributary at any point where 
it enters such bodies ml water. (This is 
an additional criterion for the State) 

(k) Delaware Ritter. The waters of the 
Delaware River main system zone IC 
(NY.-N.J. Staty line to RM 217.0', 
Zone ID (R.M. 247.0 to RM. 185.0). Zon" 
IE (R.M. 185/to R.M. 133.4), Zone 2 
(R.M. 133.4 U> R.M. 108.4), Zone 108.4 
to R.M. 95.0/ Zone 4 (R.M. 95.0 to R.M. 
78 8). Zone/5 (R.M. 78 8 to R.M. 48.2) 
and Zone /(R.M. 48.2 to R.M. 0.0) —shall 
meet the ’following use description and 
criteria-. 

(l) Use Description. The following 
Zones/hall Include, as a use primary con¬ 
tact/recreation—Zone IC, ID, IE, 2 
(ab/ve R.M. 117.81), 5 (below R.M. 59.5) 

^uyi 6. 

\/(2> Dissohied Oxygen (DO). For 
genes IC. ID. and IE, the daily average 
concentration shall not be less than 
' 5.o\mg/l. For Zone 6, the DO concen¬ 
tration shall not be less than 5.8 mg,7 
at anv time from other than natural 
conditions. (This modifies an existing 
criteriolri. 

(3) Dissolved Solids. For Zones IC. ID, 

IE, 2 and>3. the maximum concentration 
of dissolved solids shall be 500 mg/1 or 
one-third above (133% total) natural 
characteristic levels, whichever is less. 
(This is an additional criterion for the 
State). For 7ane 4. the maximum con¬ 
centration of \lssolved solids shall be 
one-third (133\total) natural charac¬ 
teristic levels. CHais Is an additional cri¬ 
terion) . \ 

(4) Turbidity. l\r Zone IC. turbidity 

shall not exceed a monthly mean of 20 
Jackson Turbidity units (JTU) nor shall 
any value exceed 150\ITU. For Zone ID, 
turbidity shall not cVeed a monthly- 
average of 20 JTU norVshall any value 
exceed 150 JTU. For Zoru- IE, turbidity 
shall not exceed a montldy average of 
30 JTU nor shall any valqe exceed 150 
JTU. (All above are additional criteria 
for the State'. For Zone 2. Atom May 30 
to September 15 above R.M. U7.81. tur¬ 
bidity shall not exceed a maximum of 
30 JTU. (This modifies anYexisting 
criterion*. \ 

(5' Bacterial Quality. For ZoncYabove 
R.M. 59 5, fecal conform shall notVxceed 
a geometric mean of 770 per 100 n\: be- 
lbw R.M. 59 5, fecal colilorm shalY not 
exceed a geometric mean of 200 perMOO 
ml from other than natural conditions. 
(This replaces an existing criterion). ' 


(6) Phenol. For Zone 5 and 6, phenol 
shall exceed 0.010 mg/1 except from 
natural conditions. (This replaces an ex¬ 
isting criterion). 

(7) Temperature. For all Zones, the 
rate of temperature change in designated 
mixing zones shall not cause mortality 
of tlxe biota. For Zone 5, no heat may be 
adden except in designated niixmg zones 
which would cause temperatures to ex¬ 
ceed 86” F or which would cause the 
monthly mean of maximum daily tem¬ 
peratures at any site, prlflr to the addi¬ 
tion of heat to be increased by more than 
40” F during September through May. or 
to be increased by more than 1.5” during 
June throucry August. For Zone 6. the 
criteria f or Zose 5 apply except the max¬ 
imum temperature shnll be 85” F. 'This 
replaces an existing criterion). 

(8) Thermal Itixing Zones. For Zone 
IC. heat dissipation areas shall have a 
maximum lengthW 1000 feet. (This re¬ 
places an existlnncriterion). For Zones 
2. 3. 4, 5 and 6, adjacent .caste discharges 
shall not result id lie-at dissipation areas 
in such proximity \o each other as t 
Impair protected us As. For Zones 2. 3. 
and 4. mixing zones shrill be limited to no 
more than 1 -i Of the cross-sectional area 
and/or volunte of Ho* of the body of 
water, leaving 3 ,\ tree ak a zone of pas¬ 
sage Including a mininuW of % of the 
surface measured from Yliore to shoe 
at any stage of tide, nor stall the length 
of the mixing zone exceed 3600 feet. For 
Zones 5 add 6, the length oVtlie mixing 
zone shall not exceed 3500 Vet. (This 
Is an additional criterion for rile State). 

(1) Thermal Mixing Zones. Asia guide¬ 
line for FW-2, FW-3. TW-1 an* TW-2 
waters thermal mixing zones shall be 
limited to no more than ' « of thwcross- 
sectional area and/or volume of the flow 
of stteam or estuary, leaving at least 
free "as a zone of passage, Including a 
minimum of 1 S of the surface measured 
from shore to shore at any stage of\ide 
or /low. (This Is an additional criterion 
for the State). * 

|FR Doc 73-20857 Filed 12-10-73:8:45 am) 


[40 CFR Part 120] 

NAVIGABLE WATERS OF THE STATE OF 
NEW YORK 

Proposed Water Quality Standards 
Notice is hereby given that pursuant to 
the authority of section 303(b) of the 
Federal Water Pollution Control Act, as 
amended. K33 USC. 1251, 1313(b)): 80 
Stat. 816 ct seq.; Pub. L. 92-500>. regula¬ 
tions setting forth standards of water 
quality to be applicable to the navigable 
waters of the State of New York are 
proposed. 

Under section 303'a) of the Act the 
Administrator of the Environmental Pro¬ 
tection Agency Is required to review water 
quality standards for interstate and 
intrastate waters adopted and submitted 
bv the States. When he determines that 
changes in such standards are required 
to meet the requirements of the Act ns 
In effect prior to October 18. 1972, (the 
date of enactment of the 1972 Amend- 
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menls to the Act. Pub L. 92-500), he 
must notify the State. If the State does 
not ,'dopt the required revisions, or if the 
revisions submitted by the State do not 
meet the requirements of the Act, the 
Administrator is to publish proposed re¬ 
vised w ater quality standards in accord¬ 
ance with such requirements. 

The State of New York, prior to Oc¬ 
tober 18. 1972. adopted water quality 
standards for both interstate and intra¬ 
state waters. After the enactment of the 
1972 Amendments, EPA reviewed both 
the interstate and intrastate standards 
pursuant to section 303(a) of the Act. (A 
notice concerning EPA review of all in¬ 
terstate and intrastate water quality 
standards was published in the Federal 
F.ecister on December 29. 1972. 37 FR 
2877-28780'. The interstate standards 
for New York are identified in 40 CFR 
Port 120 (37 FR 6087, March 24. 1972). 
Tiie intrastate standards are contained 
in the same document which sets forth 
the standards for interstate waters. The 
standards document is available for in¬ 
spection and copying at the Department 
of Environmental Conservation. 50 Wolf 
Road. Albany. New York 12101 and at 
EPA'c Regional Office, Region II. 26 Fed¬ 
eral Plaza. New York. New York 10007. 
EPA's information regulations. 40 CFR 
Part 2, provide that a fee may be charged 
for making copies. 

On January 17. 1973. the Regional Ad¬ 
ministrator notified New York that cer¬ 
tain revisions to its interstate water qual¬ 
ity standards were necessary to make I he 
standards consistent with the applicable 
requirements of the Act. On March 13, 
1073. a similar notification was made for 
intrastate water quality standards. The 
State has not formally submitted the re¬ 
quired revisions within the 90-day period 
allowed by sections 303(a)(1) and 303 
<a)'2) of the Act. Accordingly, pur¬ 
suant to section 303(b)(1), EPA is now 
proposing regulations setting forth 
standards required to comply with the 
Act as in effect prior to October 18. 1972. 

Section 303(b)(2) of the Act requires 
the Administrator to promulgate stand¬ 
ards no later than 190 days after the 
date of publication of this notice, unless 
by such time the State shall have 
adopted . water quality standard which 
the Administiator determines to be in ac¬ 
cordance with the requirements of sec¬ 
tion 303(a) of the Act. However, the Ad¬ 
ministrator is not required to await 
Stale action for the entire 190 day period 
prior to promulgation. Thus, these stand¬ 
ards may be promulgated by the Admin¬ 
istrator at any time following tlie'expira- 
tion of time for public comment. 

Except as provided in the attached 
proposed regulations, the interstate nnd 
Intrastate standards previously adopted 
by the Slate of New York, as referenced 
above, are the effective water quality 
standards under section 303 of the Act 
for Interstate and intrastate navigable 
waters within that State. Where the 
proposed regulations set forth below are 
inconsistent with the referenced stand¬ 
ards. these regulations, if promulgated, 
will supersede such standards to the ex¬ 
tent of the Inconsistency. 


Interested persons may submit writ¬ 
ten data, views, or arguments, in tripli¬ 
cate, in regard to the proposed regula¬ 
tions to the Regional Administrator Re¬ 
gion II. 26 Federal Plaza. New York, New 
York 10007. All relevant material re¬ 
ceived by March 20, 1974 will be con¬ 
sidered. 

John Quarles, 
Acting Administrator. 

December 11, 1973. 

Chapter I of Title 40, Code of Federal 
Regulations, is amended as follows: 

1 Part 120 is amended to add a new 
3 120.13 as follows: 

§ 120.13 New lork water quality stand¬ 
ards. 


<a) Wafers. The water quality stand¬ 
ards of this section are applicable to the 
interstate and Intrastate waters of New 
York. 

(b: Stream Classifications All waters 
presently classified I-l shall be reclassi¬ 
fied Class I. The streams or stretches 
thereof listed below shall be reclassified 
B or C as Indicated. The remaining 
waters presently classified D. SD or II 
shall be reviewed periodically by the De¬ 
partment of Environmental Conserva¬ 
tion and the Environmental Protection 
Agency and reclassified C, SC or I as fur¬ 
ther evidence indicates such action is 
warranted. 


The following waters shall be reclassified 
Class C: 6 NYCRR: 815 6 Items 014 iBrush 
Brook & Tubs.), 927 (Trlb. of W Branch 
Delaware R); 86.16 Items 61 (Trlbs. of 
Nortse Creek), 84 (Renwlck Brook) 259 
(Murderers Creek), 264 (Rocky Brook), 360 
(Wyomanock Creek). 404 (Clavernck Creek) 
419 (Taghkanlc Creek). 425 (Mud Creek)' 
467 (Hollowvllle Creek). 543 (Coeymans 
creek). 550 (Onesquethaw Creek). 604 
(N. Branch Moordener Kill), 652 (Vlv 
702 (Mil* Creek). 704 (Mill Creek), 
776 (Poesten Kill): 940.4 Items 85 (Shingle 
Hollow Creek). 94 (Uttle Hoostc River), 115 
(Trlb. of Little Hooslc River). 117 (Trlb of 
McOan Brook): 879 6 Items 103 (Little 
Schoharie Creek), 106 (Little Schoharie 
Creek), 231 (Trlbs. of Batavia Kill); 910.6 
Items 6 (English River), 15 k 16 (Hlnchln 
Brook), 19 k 21 (Collins Brook), 25 (Cha- 
teaugay River), 39 (Lower Chateaugay Lake 
Trlbs.), 43 (Chateaugay Narrows). 44 Ac 45 
(Upper Chateaugay Lake), 80 (Trout River) 
81. 87. 90. 92. 98. 100. 104, 107. 116 (Salmon 
River, L. Salmon River), 117 (portion), 117 
(portion), 140 (portion), 140 (portion). 143 
147, 149, 153. 155, 157 (portion), 167 (por¬ 
tion). 158, 163, 165. 167, 170. 172. 174 Ac 175 
177. 187, 189. 197. 200, 201, 205 (St Regis 
River), 226, 236. 273 IStoney Brook), 282. 2 B 4 
302. 323 (West Branch St. Regis River Lake 
Ozonia Outlet). 327. 330, 332 (Leach Pine 
Brook and Trlbs ). 334 (Leach Pine Brook) 
345 (Pleasant Brook). 362, 359 (Chap Brook)' 
361, Ac 362, 364. 374 (Osgood River), 385 (Hnvs 
Brook). 390, 392, 402. 406, 407 410 413 417 
420. 422. 426, 432. 433. 435. 527, 529’, 56l'(Mt' 
Brook), 562 (Willis Brook), 504 (Black 
Brook). 568 607, 624, 628, 633 (Little Wolf 
Pond Trlbs ). 644. 649, 657. 060, 663. 664 665 
667, 747 , 750, 751. 763. 788, 791, 1214 (Blanch¬ 
ard Creek). 1309, 1321. 1332. 1334 (Clear 
Creek). 1348 (portion). 1348 (portion). 1348 
(portion). 1362 (portion). 1404 (Pish Creek) 
1432 (portion). 1432 (portion), 1432 (por¬ 
tion). 1432 (portion), 1432 (portion), 1500 
(Stammer Creek), 1502 (Paddy Brown 
Brook I. 1542 , 1568 (portion), 1568 (portion). 
1122 (Little Black Creek), 1125 (luasant 


Creek), 1139,1146 (Trout Brook). 1150 (Blick 
Creek, Spring Brook), 1428 (Mullins Marsh 
Creek). 1426 (portion). 1464 (Blanchard 
Creek), 1546, 1460, 1403 . 468 (Parkhurst 
Brook), 493 (portion) 493 (portion). 495 
(portion), 495 (Dead Creek), 522. 608. 962, 
982 (Bullock Creek), 994 (portion). 994 
(Gibbons Brook). 994 (Edmond Brook) 994 
(portion), £94 (portion). 999 (portion), 999 
(portion). 999 (portion), 999 (portion) I960 
1001 (Orebed Creek). 1007. 1008 (Buck 
Brook). 1011, 1012. 1013, 958 (Boyden Brook) 
980 (Cedar Lake St ). 1650 (Mullett Creek), 
1651 (portion). 1651 (portion), 1661 (por¬ 
tion).'230 (Allen Brook), 267 (Barton or 
Trout Brook). 259 (Trout Brook). 311 (Big 
Hollow Brook); 922 Items 9 (Tutllllls Creek) 
11 (Patchogue Creek), 19 (Swan Creek) 35 
(Beaver Dam Creek). 41 (Carmans River); 
931.4 items 1393 (Carrs Creek), I486 (Brier 
Creek). 1438 (Brier Creek). 1810 (Trlb of 
Susquehanna R.i. 1018 (Trlb of Unadilla 
River). 1059 (Cnhoon Creek). 1083 (Trlb of 
Butternut Creek). 1423 (Handsome Brook), 
1425 (East Branch Handsome Brook). 1432 
(West Branch Handsome Brook). 1439 
(Treadwell Creek). 1620 iKortrlght Creek). 
1732 iTribs of Sehenevus Creek), 1734 (Trlb 
of Sehenevus Creek), 1762 (Trlb of 
Sehenevus Creek). 1764 (Trlb. of Trlb of 
Sehenevus Creek), 1920 (Oaks Creek). 1934 
(Trlb of Canadarago Lake). 1939 (Trlb of 
Csnadnrago Lake). 

The following waters shall be reclassihcd 
Class B: 6NYCRR: 800 4 Items 1 (Hare 
Creek). 2 (E. Branch vYench Creek), 34 (W 
Branch French Creek! 800 5 Items 4 (Little 
Broknstraw Creek). 30 (Brokenstraw 
Creek); 800.6 Item 4 (Conewango Cre-k); 
802 4 Items 1 (Honeoye Creek 1 . 32 (Allegheny 
River), 57 (Knapp Creek-Quaker Run). 204 
(Indian Creck-Tunungwant Creek); 8116 
Item 271 (Troups Creek); 815.6 Items 811 
(Cat Hollow Creek) and 813 (Starboard 
Creek): 8396 Item 118 (Twenty Mile Creek); 
9314 Item 904 (Cascade Creek). 

(c) Class A-special For waters classi¬ 
fied A-special. the General and the Spe¬ 
cific Objectives of the Great Lakes 
Water Quality agreement. April 1972, 
shall apply. (This modifies an existing 
criterion) 

<d) Stream Flow. For all waters, the 
water quality standards shall apply at all 
times except during periods when flows 
are less than the minimum average 7- 
consecutive day low flow which occurs 
once in ten years 'MA7CD/10yr>. Con¬ 
tingency plans will govern during crit¬ 
ical periods when stream flows are less 
than the MA7CDT0yr. (This modifies an 
existing criterion) 

(e> Mixing Zones. For all water use 
classifications, the total area and/or 
volume of a receiving stream assigned 
to mixing zones shall be limited to that 
which will not interfere With biolog¬ 
ical communities or populations of 
important species to a degree which 
is damaging to the ecosystem nor 
diminish other beneficial uses dispropor¬ 
tionately. (This modifies an existing 
criterion) 

(f> Zones 0 / Passage. For all water 
use classifications, in river systems, res¬ 
ervoirs, lakes, estuaries and coastal 
waters, zones of passage are continuous 
water routes of the volume, area and 
quality necessary to allow passage of 
free-swimming and drifting organisms 
with no significant effects produced on 
th»lr populations. These zones must be 
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provided wherever mixing zones arc 
allowed. 

(1) Because of varying local physical 
and chemical conditions and biological 
phenomena, no single value can be given 
on the percentage of river width neces¬ 
sary to allow passage of critical free- 
swimming and drifting organisms so 
that negligible or no effects are produced 
on their populations. (Tills modifies an 
existing criterion) 

<g) Analytical Testing. For all water 
use classifications, all participating lab¬ 
oratories shall routinely utilize lab¬ 
oratory and quality control procedures 
In a manner mutually agreed upon by 
the Department of Environmental Con¬ 
servation and Regional Administrator, 
Environmental Protection Agency. 
(This replaces an existing criterion) 

(h) Dissolved Oxygen IDO). For all 
cold fresh waters suitable for trout 
spawning the DO concentration shall 
not be less than 7.0 mg/1 from other 
than natural conditions. 

(1) For trout waters classified AA, A. 
B or C the minimum dally average DO 
concentration shall not be less than 6.0 
mg/1. At no time shall the DO concen¬ 
tration be less than 5.0 mg/1 except from 
natural conditions. In large streams that 
have some stratification or that serve 
principally as migratory routes DO levels 
may range between 4.0 and 5.0 mg/1 for 
periods up to 6 hours, but In no case shall 
the DO be below 4.0 mg/1. 

(2) For nontrout waters classified AA. 
A. B or C (streams, unstrattflcd lakes 
and epilimnion of stratlflod lakes) the 
minimum daily average DO concentra¬ 
tion shall not be less than 5.0 mg/1. At 
no time shall the DO concentration be 
less than 4.0 mg/1 except from natural 
conditions. Within the hypolimnion of 
small, inland ollgotrophic lakes and 
large lakes, the DO concentration shall 
not be less than 6.0 mg/1 from other 
natural conditions. (These proposals 
modify existing criteria) 

(3) For waters classified 1. the DO 
concentration shall not be less thnn 4.0 
mg/1 from other than natural condi¬ 
tions. 

(i) Dissolved Solids. For waters clas¬ 
sified AA and A, the maximum concen¬ 
tration of dissolved solids shall be 500 
mg/1. For waters classified B and C. con¬ 
centrations of total dissolved solids shall 
not be changed to the extent that the 
biological communities characteristic of 
particular habitats are significantly 
changed. (This is an addition criterion 
for the State) 

(j) Bacterial Quality. For waters clas¬ 
sified AA, A, B, SB and 1, Fecal cotiform 
levels shall not exceed a geometric mean 
of 200 per 100 ml. 

(1) For waters classified C and SC a 
geometric mean of 10.000 total coliform 
or of 2.000 fecal coliforms per 100 ml 
shall not be exceeded. (This modifies an 
existing criterion) 

(k) Color and Turbidity. For waters 
classified AA. turbidity shall not exceed 5 
Jackson Turbidity Units (JTU). For all 
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water use classifications, there shall be 
no Increase in turbidity, except from 
natural conditions, that will cause a sub¬ 
stantial. visible contrast to the natural 
conditions. (This is an additional cri¬ 
terion for the State) 

(l) Taste and Odor Producing Sub¬ 
stances. For all water use classifications, 
none in amounts that will render any 
undesirable taste or odor to edible aqua¬ 
tic life or impair the waters for any other 
best usage. (This modifies an existing 
criterion.) 

(m) Waters of the mainstem of the 
Delaware River shall meet the criteria 
of Class A (trout or non-trout as applica¬ 
ble) with the exception of pH. turbidity 
and thermal which shall be as follows: 
The pH shall range between 6.0 and 8.5. 
The turbidity shall not exceed a monthly 
average of 10 Jackson Turbidity Units 
(JTU) nor shall any value exceed 150 
JTU. 

(1) For Zone IB. the water tempera¬ 
ture at the surface of a stream shall not 
be raised to more than 90'F at any point. 
Further, in at least 50 pc: cent oi the 
cross sectional area and/or volume of 
flow of the stream Including a minimum 
of Vi of the surface as measured from 
shore to shore or the width encompass¬ 
ing one-half of the entire cross-sectional 
area of the stream, whichever is less, the 
temperature shall not be raised to more 
than 5*F at any point over the tempera¬ 
ture that existed before the addition of 
heat of artificial origin or to a maximum 
of 87"F which ever is less. Further, the 
discharge must meet the additional re¬ 
quirements that at no more than a dis¬ 
tance of 1000 feet or 20 times the average 
width of the stream, whichever is less, 
measured from the point where the waste 
discharge enters the stream, shall the 
temperature be raised more than 5'F 
over the temperature that existed before 
the addition of heat of artificial origin or 
to a maximum of 87'F, whichever is less. 
For the protection of the aquatic biota 
from severe temperature changes, rou¬ 
tine shutdown of an entire thermal dis¬ 
charge ' any site shall not be scheduled 
during .ne period from December 
through March. For Zone 1A, the maxi¬ 
mum temperature shall be 58'F or 
natural ambient with a 5 C F temperature 
rise allowed to a maximum of 50"F and a 
2 F temperature raise allowed to a maxi¬ 
mum of 58'F. Further the thermal dis¬ 
charge shall not cause the temperature 
criteria to be exceeded beyond a distance 
of no more than 1000 feet or 20 times the 
average width of the stream, whichever 
is less, measures from the point where 
the waste discharge enters the stream, 
nor beyond a width of 50 percent of the 
surface as measured from shore to shore 
or the width encompassing one-half of 
the entlie cross-sectional area of the 
stream, whichever is less, nor beyond 50 
percent of the cross-sectional area and/ 
or volume of the flow of the stream. This 
modifies existing State criteria. 

[FR Doc.73-26856 Filed 12-19-73:8:45 tun] 
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[ 47 CFR Part 73>J 


I Docket No. 198-12] 

FM BROADCAST STATIONS lh MISSOURI 
Order Extending Time For Fikng Reply 
Comments \ 

In the matter of amendment of 
5 73.202(b), table of assignnwnts, FM 
Broadcast Stations. (Cape Girardeau. 
Dexter, Portageville, CaruthersAlie. and 
Malden,, Missouri); Docket No\ 19842 
RM-20Q6 and RM-2117. \ 

1. Ort October 3. 1973, the Commission 
adopted a notice of proposed rulen\aking 
in the above entitled proceeding. Publi¬ 
cation was given in the Federal Renter 
on October 15. 1973, 38 FR 28573.-The 
date for filing comments has expired and 
the.date for filing reply comments is 
December 14.1973. 
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JTtte 40—Protection of Environment 

\CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

[mi. 341-8] 

PART —PREVLF DON, CONTROL. AND 

ABATEMENT OF AIR POLLUTION FROM 
FEDERAL GOVERNMENT ACTIVITIES: 
PERFORMANCE STANDARDS AND 
TECHNIQUES OF MEASUREMENT 

Revocaiion of Part 

Part 76 ol Title 40, Code of Federal 
Regulations, Vs hereby revoked for the 
reasons set forth below. 

40 CFR Part 76 prescribes perform¬ 
ance standards Vnd tcchnlqi os of meas¬ 
urement for theVmtrol of air pollutants 
from Federal facilities. It was originally 
promulgated as 4£ CFR Part 76 on 
June 6, 1966, by the then Secretary of 
Health, Education and Welfare (HEW), 
under section 5 o\ Executive Order 
11282 (May 26, 1966V It was redeslg 
nated as 40 CFR Part 7* on November 25, 
1971 (36 FR 22369). 

In 1966, the national aV pollution con¬ 
trol program was less conVrehenslve and 
far-reaching than It Is toVay, and State 
and local control efforts yanged from 
relatively sophisticated programs to some 
that were rudimentary at beat. In recog¬ 
nition of these circumstances, E.O. 
11282 established as national policy a 
leadership role for Federal agencies in 
the nationwide effort to prevent and 
abate air pollution. Among othen^thlngs, 
the Order provided that: 

Except for discharges of rad!oactlve\emls- 
stons which are regulated by the Atoml\ En¬ 
ergy Commission, Federal faculties and build¬ 
ings shall conform to the air pollution st 
ards prescribed by the State or communl 
In which they are located. 1/ State or lot 
standards are not prescribed tor a parttcufat 
location, or If state and local standard s 
less stringent than the standards established 
pursuant to this Order, |the latter stand- 
ards 1 shall be followed. (Emphasis adBed.) 

The Order directed the Secretary of 
HEW to prescribe the standards referred 
to in the above excerpt, and the regula¬ 
tions later redesignated as 40 CFR Part 
76 were promulgated for that p/rpose. 

The regulations remained / basically 
unchanged until redesignate! on No¬ 
vember 25,1971, at which tlmiethey were 
modified to reflect a new Executive Order 
(E.O. 11507) and Reorganization Plan 
No. 3 of 1970 (establishing: the Environ¬ 
mental Protection Agency). The only 
substantive changes made in the regula¬ 
tion to date have been (?) the establish¬ 
ment of specific sulfur oxide emission 
limitations for Federalffaclllty fuel com¬ 
bustion units locate^ within three air 
quality control regions encompassing the 
New York City, Chit ago. and Philadel¬ 
phia metropolitan/areas and (2) the 
elimination of a s/2e limitation on par¬ 
ticulates from fitel combustion sources. 
Otherwise. Part 176 has remained essen¬ 
tially unchangafl since Its promulgation 
in 1966. For reasons discussed more fully 
below, the Administrator has concluded 
that Part 76,1s substantially Inconsistent 
with the regulatory scheme mandated 
by the Clean All- Amendments of 1970 
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and should be revoked as confusing and 
unnecessary. 

As Indicated In 40 CFR Part 76.2,/the 
Intent of the standards prescribed In 
Part 76 was to preclude emission/that 
"endanger health or welfare” frojh Fed¬ 
eral facilities and to minimize emissions 
"likely to be Injurious or hazardous to 
people, animals, vegetation, oc'property" 
from such facilities. Sections 110, 111, 
112, and 303 of the Clean AlrAct, among 
other provisions, now provide a compre¬ 
hensive scheme for State and Federal 
regulation of such emissions, and it is 
clear that substantive standards adopted 
or otherwise effective under that scheme 
are applicable to Federal facilities. 

Thus, section 118 pi the Clean Air Act 
(42 U.S.C. 1857f),yas amended In 1970, 
requires Federal departments, agencies, 
and Instrumentalities to comply 

with Federal, Sto/e, Interstate, and local re¬ 
quirements respecting control and abate¬ 
ment of air pollution to the same extent 
that any persqh is subject to such require¬ 
ments. 

similarly, Executive Order 11752, Issued 
In 1973 <J8 FR 34793. Dec. 19, 1973), 
directs tl/e heads of Federal agencies to 
ensure /hat all facilities under their 
jurisdiction conform to 
Feder al, state. Interstate, and local air qual¬ 
ity standards and emission limitations 
adopted in accordance with or effective under 
the /provisions of the Clean Air Act, as 
amended. 

yia lly, the courts have recently con- 
Jrmed that substantive emission stand¬ 
ards and limitations in State implemen¬ 
tation plans are applicable to Federal 
facilities and enforceable against them. 
Kentucky v. Ruckelshaus, 497 P. 2d 1172 
(6th Cir. 1974). See also Alabama v. See- 
ber, 502 F. 2d 1238 (5th Cir. 1974). 

As a result of the foregoing develop¬ 
ments, the standards prescribed in Part 
7Khave become largely obsolete, as well 
as inconsistent with other standards 
adopted or otherwise effective under the 
Cleai^ir Act as amended in 1970. Under 
sectionVllo of the Act, the Administrator 
must assure that State Implementation 
plans areNdequate to attain and main¬ 
tain nationla ambient air quality stand¬ 
ards that protect public health and wel¬ 
fare and, as lrolcated above, substantive 
requirements lnwuch plans are applicable 
to Federal facilities and enforceable 
against them. ThVj. the standards pre¬ 
scribed in Part 76Vvhlch were Intended 
to fill gaps in Stateynd local regulation 
of such facilities andVo apply where cor¬ 
responding State anil local standards 
were less stringent, arelysentlally super¬ 
fluous under the current scheme of 
regulation. \ 

In addition, the standards prescribed 
In Part 78 are often inconsistent with 
the requirements of State implementa¬ 
tion plans, which vary froril State to 
State and often within SLatek Where 
such differences exist. Federal ifecllltles 
may be unable to comply with bdUisets 
of standards. In any event, the Rkf 76 
standards are a source of potential con¬ 
fusion, Inefficiency, and error. 


^Part 76 also contains a provision for/ 
disposal of solid waste at Federal fa/ 
Wes. On August 14. 1974. guideline 
forVhermal processing and land dis¬ 
posal of solid waste were published And 
the S<Uld Waste Disposal Act, as amuhded 
(39 FR 29328). Section 211 of th<t Act 
makes compliance with these guidelines 
mandates for Federal agencies. The 
solid was®—disposal provision !h Part 76 
is no longAnecessary. 

Part 76 ihi provides for technical as¬ 
sistance anAguldance to F/deral agen¬ 
cies in the control of emissions. Execu¬ 
tive Order 117|£ directs t/e Administra¬ 
tor to provide VclmicalAdvice and as¬ 
sistance to the \eads m Federal agen¬ 
cies In connection wit/ their duties and 
responsibilities to virm-ent, control and 
abate environmenuWollution. Providing 
such assistance lsJm ongoing activity, 
and revocation of wA 76 will not dimin¬ 
ish in any way tljg ext\it of such assist¬ 
ance. 

For the rea^ns discuVed above, the 
Administrate!/ of the Environmental 
Protection A/ency has detamnlned that 
the provisions of 40 CFR Fa\76 are es¬ 
sentially otticlete and should ^ revoked. 
For esscntfelly the same reasonjkthe Ad¬ 
ministrator has found that notice and 
public urocedure for the revocation of 
Part If are unnecessary and not 3kthe 
publiyinterest, and that good cause\x- 
lsts f£r making the revocation effective 
Immediately. The revocation Is accord 
lnqftr effective March 25,1975. 

Dated: March 19.1975. 

Russell e. Truth, 
Administrator. 
[FR Doc.73-7714 Filed 3-24-73:8:45 »ml 


(FRL 339-5] 

PART 120—WATER QUALITY 
STANDARDS 

Navigable Waters of the State of New York 
The purpose of this notice Is to amend 
40 CFR Part 120 announcing the adop¬ 
tion by the State of New York and ap¬ 
proval by the Environmental Protection 
Agency (EPA) of water quality stand¬ 
ards for the State of New York pursuant 
to section 303(a) of the Federal Water 
Pollution Control Act, as amended (33 
VS C. 1313(a'; 86 Stat. 816 et seq.; Pub. 
L. 92-500; tne “Act”). 

Under section 303(a) of the Act, the 
Administrator of the Environmental 
Protection Agency is responsible for re¬ 
viewing State water quality standards 
applicable to waters of the United States 
for consistency with the requirements of 
the Act as In effect immediately prior to 
the date of enactment of the Federal 
Water Pollution Control Act Amend¬ 
ments of 1972. Under these requirements, 
State water quality standards shall con¬ 
sist of (A) water quality criteria ap¬ 
plicable to the waters of the State and 
(B) a plan for Implementation and en¬ 
forcement of the water quality criteria. 

On January 17. 1973, the EPA advised 
New York State that portions of its water 
quality standards, Including its thermal 
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criteria, were Inconsistent with the re¬ 
quirements of the Act and that such 
standards should be revised by the State 
and submitted to the EPA for approval. 
On February 21, 1974, New York State 
adopted and on March 8, 1974, submitted 
to the EPA new and revised water quality 
standards In accordance with section 303 
of the Act. On May 8, 1974, the EPA 
approved the New York State standards 
(title C of the Official Compilation of 
Codes, Rules and- Regulations of the 
State of New York (6 NYCRR) parts 700. 
701 and 702, and parts 800 through 941), 
except for criteria governing thermal dis¬ 
charges (6 NYCRR part 704). 

On September 20, 1974, New York 
State adopted and on November 18, 1974, 
submitted to the EPA revised water 
quality standards (6 NYCRR parts 701 
and 702) and new and revised thermal 
water quality standards (6 NYCRR part 
704) In accordance with section 303 of 
the Act. Following review of these stand¬ 
ards, the EPA determined that the 
amendments to sections 701 and 702 
and 99 704.1 and 704 2 and 704.3 ex¬ 
clusive of references to the remainder 
01 part 704 are approvable water quality 
standards under section 303 of the Act. 
The EPA approved these portions of part 
704 on February 23,1975. 

In carrying out its responsibilities 
under the Act. the EPA carefully re¬ 
viewed the New York State records of 
public hearings held In connection with 
Its adoption of thermal standards and 
carefully reviewed the legal questions In¬ 
volved. The EPA also reviewed pertinent 
correspondence from New York State, 
dated October 23. 1974, and from the 
New York Power Pool, dated February 4, 
1975. The EPA concluded that I 704.4 
(Additional limitations and modifica¬ 
tions). 1 704.5 (Intake structures), and 
9 704.6 (Applicability of criteria) should 
be exempted from consideration because 
these sections are not water quality 
standards under section 303(a) of the 
Act. The ETA sent New York State noti¬ 
fication of this determination on 
February 23,1975. 

The basis for the EPA decision to 
exempt 99 704.4, 704.5 and 704.6 from 
consideration as water quality stand¬ 
ards Is as follows. 

Section 704.5 cannot be considered a 
water quality standard under section 
303(a) of the Act since It concerns re¬ 
quirements for design, location, etc., of 
a portion of a point source of discharge 
rather than standards for ambient 
water quality. Moreover, the provisions 
of 9 704.5 will be Implemented by the 
permitting Agency In accordance with 
section 316(b) of the Act and associated 
federal regulations promulgated pur¬ 
suant to that, and other, sections of the 
Act. Since 9 704.5 is superfluous. It has 
been exempted from consideration under 
this 303(a) approval. 

Sections 704.4 and 704.8, In essence, 
authorize exemption of certain discharg¬ 
ers from application of the criteria con¬ 
tained In 11 704.2 and 704.3 on the 


grounds of age, unless the permitting 
agency has available to It evidence that 
particular discharges are responsible for 
environmental harm such that the pro¬ 
tection and propagation of a balanced 
Indigenous aquatic population Is no 
longer assured. Section 310(a) of the Act 
requires the discharger to sustain the 
burden of proof that his thermal dis¬ 
charge does not harm a balanced, in¬ 
digenous aquatic population. In order to 
obtain a variance. The effect of 99 704 4 
and 704 6 Is to reverse this burden of 
proof. Such restrictions on the applica¬ 
tion of water quality criteria are not 
consistent with the provisions of sec¬ 
tions J.l, 303 and 316(a) of the Act and 
do not. taken together with 9 704.1. con¬ 
stitute water quality standards for the 
dischargers thus entitled to such special¬ 
ized treatment. 

Approval of those portions of part 704 
which do constitute water quality stand¬ 
ards will ensure the consistent applica¬ 
tion of criteria to point sources whose 
discharge contains a thermal component, 
will eliminate elements which are re¬ 
dundant or which address aspects not 
regulated by water quality standards, 
and will provide for consistency with all 
Federal statutory provisions. Further¬ 
more. the water quality criteria which 
the EPA has approved are judged to be 
reasonably supportive of the associated 
water uses to which they are assigned 
This position In no way Infringes upon 
the right of a thermal discharger to seek 
and be permitted, where Justified pur¬ 
suant to section 316(a) of the A and 
40 CFR Part 122 (39 FR 36175-3611,, Oc¬ 
tober 8, 1974), effluent limitations less 
stringent than would be required to meet 
the numerical or other criteria of part 
704, nor does It preclude the possibility 
of an existing discharger being permit¬ 
ted, again where Justified, to continue 
operating with no additional limitations 
where such is consistent with national 
water quality goals. The EPA believes 
that the existing Federal statutory and 
regulatory provisions are adequate for 
the equitable allocation of thermal efflu¬ 
ent limitations to Individual dischargers 
on a case-by-case basis. 

The EPA is not disapproving any of 
the water quality criteria or uses adopted 
by New York State. Thus, It Is not neces¬ 
sary for EPA to promulgate water quality 
standards as a result of Its exempting 
from consideration portions of part 704 . 
Accordingly, It has been determined that 
public notice and comment are not 
necessary. 

The complete standards document 
setting forth the New York State stand¬ 
ards, as approved by ETA on Febru¬ 
ary 23, 1975, Is available for Inspection 
and copying at the U.S. Environmental 
Protection Agency. 26 Federal Plaza, New 
York. N.Y. 10007 and through the New 
York State Department of Environmen¬ 
tal Conservation, 50 Wolf Road. Albany. 
New York 12233. TJ.S. EPA regulation 40 
CFR Part 2. provides that a fee may be 
charged for making copies. 


In consideration of the foregoing, 
9 120.10 of 40 CFR Part 120 Is amended 
~y revision the paragraph entitled "New 
York" to read os follows: 

§ 120.10 Standard* mloplnl. 


New York 

Water quality standard 3 established by New 
York (or Witters subject to Its Juried lotion 
and winch are contained Ui die following 
documents: 

1. Interstate Waters, Clar.slft-atlon*. Water 
Quality SuunJ.u-ils and Criteria and Imple¬ 
mentation Plan (or the Delaware River Drain¬ 
age Basin. Volume I. November 1900; 

2. IntersLvtn Waters. Classifications, Water 
Quality Standards and Criteria and Imple¬ 
mentation and Enforcement Plan for tho 
Susquehanna River Drainage Basin. Volume 
HI. May 1907; 

3. Interstate Waters, Classifications. Water 
Quality Standards and Criteria and Imple¬ 
mentation and Enforcement Plan for the 
St. Lawrence River llaslu, Volume III May 
1067; 

4 Interstate Waters. Classification. Witter 
Quality Standards and Criteria and Imple¬ 
mentation Plan for tho Lake Ontario Basin, 
Volume IV. June 1907; 

5. Interstate Waters. Classifications. Water 
Quality Standards and Criteria and Imple¬ 
mentation and Enforcement Plan for the 
Hudson River Basin, Volume V. June 1907; 

6. Interstate Waters. Classifications, Water 
Quality Standards and Crlterta and Imple¬ 
mentation and Enforcement Plan for the 
lake Krtc-Nlugara River Basin, Volume VI. 
June 1907: 

7. Interstate Waters, Classifications, Water 
Quality Standards and Criteria and Imple¬ 
mentation and Enforcement Plan fur the 
Allegheny River Basin. Volumo VII. Juno 
1967: 

8 Interstate Waters, Classifications. Water 
Quality Standards and Criteria and Imple¬ 
mentation and Enforcement Plan for the 
Coastal Waters of New York Stute, Vo’ume 
VIII, June 1867; 

together with all appendices and attach¬ 
ments thereto, all of which as amended, and 
Including tho snUdepradntlon statement 
adopted on May 7, 1970, and including tiro 
document entitled "Classtflcntlons and 
Standards of Quality and Purity", title 6 
of the Official Compilation of Codes. Rules 
and Regulations of the State of New York 
(6NYCRR). parts 700, 701 and 702 as 
amended, adopted on February 25, 1974 arid 
ports 800 through 841, all of which as ap¬ 
proved by ths Environmental Protection 
Agency on May 8, 1074, and Including amend¬ 
ments to parts 701 and 702 and part 704 of 
6NYCRR as amended, adopted on Sep.em¬ 
ber 20, 1874, except that the EPA exempts 
from consideration sections 704 4, 704 5 and 
704 0 and these provisions of sections 704.1, 
704 2 and 704 3 permitting exceptions to 
criteria pursuant to section 704 6, as ap¬ 
proved by the Environmental Protection 
Agency on February 23. 1875. 

* • • • • 
(Soc. 303 of the Federal Water Pollution 
Control Act, as amended (33 ojj.c. 1313 
(a)); 86 StaL 816 « seq.; Pub. L. 82-500) 

Dated: March 19,1975. 

Rossell E. Train, 

Administrator. 

(FR Doe.75-7605 Filed 3-24-75:8:45 at| 


KDUAl REGISTER, VOL 40, NO. SR—TUESDAY, MARCH 25, 1975 




27 


8 Letter to Governor Rockefeller from Secretary 
Udall, dated July 18, 1967. 


7/18/67 


Dear Governor Rockefeller: 

I am pleased to inform you that the water quality criteria and 
plan of implementation for the interstate waters of the Delaware 
River Basin in New York have been reviewed; and I am approving 
these as Federal standards under the Federal Water Pollution 
Control Act, as amended. Successful implementation of the pro¬ 
gram set forth in these standards should achieve our mutual goal 
of protecting the quality and productivity of the interstate 
waters of this basin. My staff wi_l be in touch with your water 
pollution control staff concerning ways in which we can cooperate 
in carrying out the objectives of this program. 

In addition, we have also completed our review of the water quality 
criteria and plans of implementation submitted by New York for the 
interstate waters of the Susquehanna River Basin, St. Lawrence 
River Basin, Lake Ontario Basin, and Lake Erie-Niagara Basin. We 
have found that the criteria and plans reflect an impressive effort. 
In general, these set forth realistic and workable programs. 

I would like to give approval to these criteria and plans as Federal 
standards at an early date. However, before this can be done, there 
are a few significant issues which must be resolved. With the hope 
of securing agreement on approvable standards, I am asking the 
Federal Water Pollution Control Administration Regional Director in 
Boston, Massachusetts, to contact your water pollution control staff. 
Among the items requiring discussion are the following: 

1. Numerical temperature criteria for protection of aquatic 

life; 

2. Classification of certain rivers and harbors; 

3. Consistency with recommendations of the Lake Erie Federal 
Enforcement Conference concerning removal of nutrients. 

Once again, I wish to congratulate you on a job well done. I 
sincerely hope this discussion between our staffs will result in 


*1 


\ 
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8 Letter to Governor Rockefeller from Secretary 
Udall, dated |uly 18, 1967. 


standards that I can approve for the interstate waters of the 
Susquehanna, St. Lawrence, Lake Ontario, and Lake Erie-Niagara 
River Basins. It is important that an agreement be reached as 
soon as possible so that the joint State-Federal water pollu¬ 
tion control effort can move forward in these areas. 

Sincerely yours, 


Secretary of the Interior 


Honorable Nelson A. Rockefeller 
Governor of New York 
Albany, New York 12223 

cc: Secy. Files 

Secy. Reading Files 

Asst. Sec. for WPC 

Regional Director, NE Region 

State water pollution control agency 

C. Pierce 

A. Hirsch 

Commissioner, Deputy Commissioner 
RWHammer:ajs PFW 7---11-67 


f 
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9 Letter to James A. Quigley, from Dwight F. Metzler, 

dated August 4, 1967. * 

ii-v; ,. . • .*•, i;ts j t .■ 


M 

' Dwiomt F. Mctzich, P. C. 
,Otw»t C»»wiliom« 


State of New York 

Department of Health 

. Albany 
* ' 

August 4, 1967 


• :• !!' 

1 | 


• •/;: hi-: 


Honorable James A. Quigley, Commissioner 
Federal Water Pollution Control Administration 
633 Indiana Avenue, N.W. 

Washington, D.C* 20242 

» 

Attm Mr. James Agee, Water Quality 
Standards Coordinator 

Dear Commissioner Quigley* 

The purpose of this letter is to review with you the determina¬ 
tions qnd agreements made with your representatives, Mr. Robert Burd and 
Mr. Paul DoFalco, at the time of a conference with us regarding New York 
State's, water quality standard reports, on August 1, 1967. 


follows* 


Details regarding specific aspects of the conference are as 


1. Coliform Standards . Attached are copies of the New York • 
State statute, as most recently amended, pertaining to 

. permissible coliform levels for various water use. Note 
that a maximum coliform index has been set, test frequency 
outlined, and that the method for averaging results is 
presented. This statute is a valid portion of our water 
quality criteria since it was duly enacted by the Legislature. 

2. Thermal Pollution . In accordance with the verbal request 
of your representatives, we have also enclosed copies of 
our policy pertaining to control of thermal pollution by 
municipal and industrial discharges. The thermal criteria 
presented is that used in the review of all applications 
made for new or altered discharges to the waters of the state. 
These criteria have been reviewed by the fish and aquatic 
experts of our Conservation Department. 

3. Federal Enforcement Conferences . To provide clarity and 
emphasis to our water quality standard reports, we request 
that the following statement be added as the last sentence 
of the last paragraph of the Introduction, Section I, of all 
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. ( .• ‘ , 9 Letter to James A. Quigley, from Dwight F. Metzler, 

. ,..V .'f dated August 4, 1967. 


report volumes submitted to you earlier! "The State has 
participated in federal enforcement conferences conducted 
in accordance with the procedures described in Section 10 
(33 USC 466q) of the Federal Water Pollution Control Act, 
as amended (33 USC 466 et seq), for its Lake Erie, Hudson 
River, Moriches Bay and Raritan Bay drainage basins. As 
a conferee at each of these proceedings, the State has 
endorsed the conclusions and recommendations reached at 
the conferences. The State will carry out its responsi¬ 
bilities as a conferee at the re-opening of conferences 
in the formulation, endorsement, or modification of the 
conclusions and recommendations of such conferences." 


, -'*r ' 


ViV/ i'UA. 


‘f 


4. 


Downgrading of Existing Water Quality . The assignment of 
class C and D to surface waters has not resulted in the 
downgrading of existing water quality. Actually, the 
classification assignment satisfies the broad classification 
requirement of the State statutes, whereas the governing 
factor associated with waste discharge treatment is controlled 
by plan review procedures and, more particularly, the 
requirements for degree of treatment and chlorination. 
Uniformly applied treatment requirements override classifica¬ 
tion assignments. Refer to Appendix 42 regarding effluent 
chlorination policies and to Appendix 8 pertaining to degree 
of treatment. With respect to the requirements of Appendix 
8, the Department policy is to require secondary treatment 
of municipal waste and equivalent treatmen^for industrial 


wastes- /K if tot*t*1**\ fait /’Ire. 


6. 


•v ’ vxs. r *i *Te t 

Harbor Areas . The C classification of harbor areas, 
specifically Black River Bay, Oswego, Rochester, Barcelona 
and Dunkirk harbors, was discussed from the standpoint that 
a B classification might be assigned. It was reported to 
your representatives that the C classification applied to 
the bay or harbor-limits} that the use of these waters was 
for formal harbor purposes, including state, interstate 
and international vessel traffic, fishing fleet harborage 
and general docking facilities, all of which do not lend 
themselves' to areas recommended for water contact recreation 
such as wading, bathing or water skiing. 

Qnisslon of Construction Completion Dates in Enforcement 
Program Tables . Ordered or voluntary construction dates not 
specified will fall within the schedules established by any 
federal enforcement conference and within the Pure Waters 
Program end date - March 31, 1972. Negotiations are under 
way, or will be under way shortly, for those polluters 
designated as abatement status "B" (hearing noticed) and 
"{7* (hearing to be noticed during 1967). Polluters 


I 
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,v* ■ , 9 L ! n . er J°A ,ameS A ' Quig,ey ’ from Dwighl F. Melzler, S 

y. .. T:iv dated August 4, 1967. 

- I , * .' *•• •!••• .» { » r>. M- ‘>i «m ■. „ • * >v 1 .1 i • '. . 

. '• •••. 

• : . r . 

• .1 . . i;l 

• • t ' . ' 1 \ j!|;. 

.*,••• . ’ designated as "D" are presently under voluntary compliance ’ t:i 

to install necessary facilities by March 31, 1972. Many of 
these polluters will be noticed after 1967 to establish 5 

finite ordered schedules. Schedules established by Commissioner's 
Orders will be routinely submitted# ?'*.* 

Waste Source List ing in Enforcement Program Tables . A review- !* • 

• of the listings provided to us at the conference has been 
completed. We concur that Columbus McKinnon, General Mills, i 

Pennsylvania Railroad Shop and Tonawanda Iron Company be added j 

*° Appendix 26, Volume VI, Lake Erie-Niagara River Basin. 

Details regarding these are attached. The remainder of the ' 

listing provided do not affect interstate waters. J . 

• • • ■ 

6» Reclassif ications . The State is actively reviewing all •' i 

classifications, including intra-state classifications, with i: 

the objective of upgrading and enhancing water quality. This 
is an on-going program which resulted in a number of upward 
reclassifications during the past year. Formal procedures ’ ■!; • 

•i ‘ reclassification hearings have been adopted and are in 

actual use. ' * 

| . Special Class I I Classifications . For purposes of clarifica- 

. • tion to your representatives, item 3 of Special Class II (■ ' 

assigned to portions of the New York City Harbor was defined 
as requiring a minimum of 2.5 parts of dissolved oxygen. 

. This oxygen level will be used in the consideration of dis- ; |.\* 

charge permit applications submitted for the review and . | • . 

. ' approval by the State Health Department. i 

This review covers the significant features of the conference . f/ 

with your representatives. It is sent to you within the time limitations 
-specified at the conference. The excellent assistance provided to us by' . 

Messrs. Burd and CcFalco is gratefully acknowledged. 



| Attachments 

I cci Mr, DeFalco | 

j; Mr. K1 ashman • j • . 

Mr. Hennigan ! 

Mr. Poston, attm Mr. Printz 


* * 


< * t- 
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dated August 4, 1967. 
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Columbus McKinnon - Tonawanda (C), Erie County 

Receiving Waters: Ellicott Creek 

Effluent: Primary 

Effluent Type: Metal Processing 

Ownership: Corporate 

Pop. or Flow: 0.25 mgd 

Abatement Status: D-4 

Ordered Construction Completed: 

Voluntary Construction Completed: l/l/70 


eneral Mills - Buffalo (C), Erie County 


Receiving Waters: Buffalo River 
Effluent: Raw 

Effluent Type: Sanitary 
— *. Ownership: Corporate 
‘ Pop. or Flow: 850 
Abatement Status: D-2 
Ordered Construction Completed: 
Voluntary Construction Completed: 


1/1/70 


ffennsvlvanla Railroad Shop - West Seneca (T) t Erie County 

Receiving Waters: Buffalo Creek 
Effluent: Primary 

Effluent Type: Oil and Sanitary 
Ownership: Corporav. 

Pop. or Flow: Variable 
Abatement Status: A-6 

Ordered Construction Completed: l/l/68 
Voluntary Construction Completed: 


Tonawanda Iron Company - North Tonawanda (C), Niagara County 

Receiving Waters: Niagara River 
Effluent: Primary 

Effluent Type. Steel Manufacturing 
Ownership: Corporate 

Pop. or Flow: 1.5 mgd 
Abatement Status: D-3 

Ordered Construction Completed: 

Voluntary Construction Completed: l/l/70 
I 
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I . Allachmcnl 1—Technical Bulletin No. 36, dated 

(***;•• ^August 4. 1967. 
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14 MOULANO AVCNUE 
ALBANY, NEW YORK 12206 


01 vision or wmr vatmis 
AOOC«l7 O. HCM‘«»4AM. f*.C. 
• AiiliTAhi c««niHmmi;n 

August 4, 1967 


TO: 


Engineering Firm* Prac'icing *n New York Slate 


SUBJECT: Thermal Aspects of Dischaigcs on Water Resources 
(Technical Bulletin No. 36) 


. . To Protect water resources, fishlife, and stream biota from 

effects of transient and long-range adverse temperature changes, careful 
studies of stream environment should bo conducted where discharges of 
thermal significance arc contemplated. 

| Such studies might include, but not be limited to: 

| {») natural background conditions of temperature, ecology, base flow, 

and physical and biological character of receiving waters 

• * » 

(b) stream geology, hydrology, tides, currents, and man-made barriers 

(c) climate, winds, critical summer temperatures, and general meteoro¬ 
logical conditions 

(d) effects upon assimilative capacity of receiving waters 

(c) stratification of heated liquids * 

I, . 

CO need for full-channel or part-chan,^’ diffusion works . • 

(*) heat transfer calculations, against environmental factors determined 
above, to assess magnitude of expected change in receiving water 
: quality. j .. • . 
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Attachment 1—Technical Bulletin No. 36, dated 
August 4, 1967. 


Engineering Firms Practicing in 
• '- New York 6lalo • - 2 - 


:.V I •' 


j Augusi. 4, 1967 


• • rv I » ■ 


These factors should be evaluated against the following criLcrii: 


• •• , •: 
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Trout Waters 

• 

No thermal discharges will be permitted to waters classified for 
trout, stocked with trout, or supporting a naturally occurring propagation 
of trout, or in upstream reaches of such waters as would cause adverse 
* effects thereon. , ■ 

Non-Trout Waters 

’!• Mixing Zone - The mixing zone will be separately determined 
for each discharge so as to minimize detrimental effects, Fish and other 
- • aquatic life shall be protected from thermal blocks by providing for a 

minimum fifty percent stream or estuarine cross-section and/or volumetric 
passageway, or establishing artificial fishways where considered necessary. 

Generally, the surface water temperature shall not exceed 90 °f"" 

| within the mixing zone. Consideration will be given to effects of each 
discharge based on hydrodynamics and other factors of receiving waters. 

2. Outside M :ing Zone - Stream temperatures in excess of 86°F 
villjiot bo permitted after mixing. Further, no permanent change in excess 
of 5 F will be permitted from naturally occurring background temperatures. 

In multiple discharge situations stream capacity to meet such 
criteria will bo apportioned among the discharges. j 




,v4' 

-i .j ‘ : . 


3 * Outside Mixing Zone: Fresh Surface Water Classes 
Temperature change rate shall be limited to 2°F per hour, not to exceed 
9 F in any 24-hour period, further limited in that for arvy seven day period 
the average change will meet the 5°F change of background criteria staled 
in item 2 above. * 

Outside Mixing Zone: Tidal Salt Water Classes 
Discharges shall not raise monthly means of maximum daily tompcralurcs 
moro than 4°F from September through May, nor more than 1. 5°F during 
June, July, and August. 

Temperature change shall not bo more than l°F per hour, not to 
cxce ®d 7°F in any 24 -hour period at maximum, except when natural 
phenomena cause these limits to bo exceeded. j 
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AUachment 1—Technical Bullelin No. 36. daled 
August 4. 1967. 


Engineering Firms Practicing in 
New York State . 3 . 


August 4, 1967 


. \ . 


/ Where necessary, cooling towers or other devices must be 

'i ... installed to meet these stream criteria. The State Conservation Department 
. • Will act as a consultant to the Health Department insofar as fish life and 
..V i'. : aquatic biota arc concerned. * 

. Thie Bulletin w a6 developed to advise and provide guidance to 
engineering firms, industries and others of water quality objectives and 
. requirements for thermal aspects of discharges to the surface waters of 
! .* - , New York State. _. 


. Robert D. Hcnnifrart 




Reference; Interim Report of the National Advisory Committee to the 
»• . • Federal Water Pollution Control Administration on Water 

1 • • Quality Criteria, June 30, 1967. 

t , l4< . 1 , * * 

. . • je- . i',- % .' . • • * 

Credit: Thomas E. Quinn ; '-i' •’ ‘ ’< • 

• Sewage Facility Section y . v ’ . 

■••• : . . . - . . ■ & •" >' ' v • ' ■ 
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Attachment 2—Document—Intro 4892, dated February 


• I 



STAT E 


OF ME W Y O R K 

Print 5142 Intro. 4892 - 


IN 


a (O r* 


i 

IV 


\r 

1 


February 15, 1967 


Introduced by Mr. IV. T,. BUI\XS--MuHi-Sponsorcd by—Messrs. 
IIAUSMCCK, MELTOX—read once and referred to the Com¬ 
mittee on Health 

•. AN ACT 

To amend tho public health law, in relation to the extent to 
which organisms of the coliform group arc permitted in 
classified waters of tho state, and repealing paragraph (c) 
of subdivision five of section twelve hundred five of such iaw 
relating thereto 

The People of She State of New York, represented in Senate and 
Assembly, do enact os follows: 

g Section 1. Paragraph (c) of subdivision five of section twelve 
% 

2 hundred five of the public health law is hereby repealed and a 
2 new paragraph, to lie paragraph (e), is hereby inserted thcrin 

4 in plaee thereof, to rend as follows: 

5 (c) Organisms of the coliform group or any other organisms 
C from wastes of animal or human origin shall not exceed the follow- 
7 ing prescribed standards for usage of the classified waters of 
p the state: 


EirL*auvi«M—- Matter tm Mitt it new; matter in bracket* ( J I* »IJ law U b« •milled. 
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15, 1967. 


1 

2 

3 

4 
6 
C 

7 

8 
9 

10 

11 

12 

13 

14 
15- 
1C 
17 

15 

19 

20 
21 
22 

23 

24 

25 
20 
27 


(i) Sourer* of irnlrr supply for drinking, culinary nr food 
processing purposes which, if nihjcelnl lo approved disinfection 
treatment, with additional treatment if accessary to reninre natur¬ 
ally present impurities, meet or will meet Xcw York state, health 
department drinking water standards and any other usages: I'or 
such sources the monthly median coliform value for one hundred 
ml of sample shall not exceed fifty from a minimum of fine examina¬ 
tions and provided that not more than twenty percent of the 
samples shall exceed a coliform value of two hundred forty for 
one hundred ml of sample. 

(ii) Sources of water supply for drinking, culinary or food 
processing purposes which, if subjected lo approved treatment 
agual to coagulation, sedimentation, filtration and disinfection, 
with additional treatment if necessary to redneo naturally present 
impurities, will meet New York state deportment of health drink¬ 
ing water standards; lathing, fishing, boating, and any other 
usages: For such sources the monthly median coliform value for 
one hundred ml of sample shall not exceed five thousand from a 
minimum of five examinations and provided that not more than 
twenty, percent of the samples shall exceed a coliform valuo-. of 
twenty thousand for one hundred ml of sample. 

Ii 

(Hi) Sources of water far bathing, fishing, boating, and any 
other usages except shellfish ing [nr market purposes in tidal salt 
waters: For such sources the monthly median coliform value for 
one hundred ml of sample shall not exceed two thousand four 
hundred from a minimum of five examinations and provided that 
not more than twenty percent of the samples shall exceed a eoli- 
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/ 

s 

1 form rulin', of five thousand for one hundred ml of sample and 

2 provided further Ihnt surface maters receiving trrntnl jrci raqr. 

3 discharges which pass through residential communities where, there 

4 is a potential exposure of population to the surface maters shall 
G he protected hj the requirement that all cfilnrnts from sewage 
G treatment plants shall ho adequately disinfected prior to dis - 

7 charge into the surface waters in order that the. monthly median 

8 coliform value for one hundred ml of sample shall uni exceed 

9 two thousand four hundred from a minimum of five examinations 
JO and provided Hint not more than twenty percent of the samples 
33 shall exceed a cnliforui value- of five thousand for one hundred nil 
1“ of sample. 

33 ~(‘») Sources of water for shell fishing for market purposes and 

33 any other usages of tidal salt waters: Median MTS’ not to exceed 
3 ® seventy coliform organisms per one hundred milliliter sample in 
a scries of four or more samples collected, during any ihirly-day 
33 period in the waters of a shcllfishing area, and not exceeding in 
38 more than ten percent of the samples collected during the period 
38 an iU’X of two hundred thirty coliform organisms per one him- 

20 dred milliliters for a five-tube, or an MPX of three hundred thirty 

21 per one hundred milliliters for a Ihreo-lnhc decimal dilution lest 

22 in those areas most probably exposed lo fecal contamination during 

23 the mast unfavorable hydrographic conditions. 

23 (v) All samples shall bo collected, analyzed, and reported in a 

23 manner satisfactory to the state commissioner of health. 

28 (vi) When the above prescribed standards a-e exceeded the com- 
27 tmissioner shall make an investigation to determine the source, or 




Attachment 2—Document—Intro 4892, dated February 
15, 1967. 

._I 

• < 

i 

4 

1 tourer* of pollution. When il shall appear In the. coinmissions r 

2 after inersliyut inn. that there has hern a violation of any of the 

3 provisions of this article- lie shall tol;e. farther proceediny* as 

4 provided in tertian tu-elvc hundred forty-two nf this article. 

5 fail) The water resources commission may adopt and assiyn 
0 snore restrictive standards for the. best sisayrs of the. writers of 

7 the stale. 

8 § 2. Tliis act filial! take effect inimciliatcly. 
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12 Letter to Governor Rockefeller from Secretary _ __ 
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UNITED STATES ' 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
• WAFNINGTON, D.c. 20240 
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U Dear Governor Rockefeller: 

i • 

* On July 18, 1967, I wrote you that the water quality criteria and 
S implementation plan submitted by New York for the Delaware River 
\ Basin were approved. I am pleased to inform you that I am now 
\ ^PP rov mg all of the other criteria and plans submitted by New York 
s L°7 U | n ‘* ratate and c «astal waters as Federal standards under the 
; Federal Water Pollution Control Act, as amended. These are the 
Hudson River Basin, Susquehanna River Basin, St. Lawrence River 
Basin, Allegheny River Basin, Lake Ontario Basin, Lake Erie-Niagara 
River Basin, and Coastal Waters submissions. 

^ ^b 

In my letter of July 18, I noted a few significant issues in the criteria 
ana plans .or some oi these waters which had to be resolved between 
our water pollution control staffs before these submissions could 
be approved as Federal standards. Our staffs have met and reached 
agreement on the necessary revisions. It is with this understanding 
that I am prepared to approve all of New York's water quality criteria 
and plans at this time. • . 7 . 

Your State is to be highly commended on its development of an 
effective water quality standards program. We look forward to 
working with you and your water pollution control staff in carrying 
out the objectives of this program. 

Sincerely yours. 


j: S d ? 

k *D Oi 

ZSOM 


C JS £ 
£ T3 

.2^-o 
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Secretary of the Interior 


Honorable Nelson A. Rockefeller 
Governor of New York 
Albany, New York 12225 
cc: Secy. Files 

Secy. Reading Filcs(2) 

, Asst. Secy, for WPC 
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State of New York 
Department of Health 
Albany 


Dwight F. Mettlzr, P. E. 

Oc put * CoMMimoNca 


July 31, 1969' 




Mr. Lester Klashnan, Regional Director 
Federal Water Pollution Control Administration 
United States Department of the Interior 
John F. Kennedy Federal Building 
Boston, Massachusetts 02203 


Dear Les: 

This is to confirm the information you received on Friday f" 
via telephone. The Water Resources Commission that day 
unanimously adopted Thermal Criteria for our surface waters 
and the Rules and Regulations for the implementation of the 
same. There were some minor changes requested in the Rules 
and Regulations prior to adoption. 



A.ttached are six copies of each. The changes requested in 
the Rules and Regulations have been made in ink. It would 
be appreciated if you would notify your Washington office 
of this action. 


I have discussed these informally with Commissioner Dominick 
and hope that you will support the acceptance of these 
criteria as federal standards. 


Attachments 

10 

V 

r- i 

‘ .v H 


Sincerely, / 

' / . / //' 

,/// 

* // f/t , '/(, JV 

Dwight F. Metzler, P.E. 
Deputy Com.aissi.onor 
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Attachment 1—Criteria Governing Thermal Dis¬ 
charges, dated July 16, 1969. July ^ 1%9 

CRITERIA GOVERNING THERMAL DISCHARGES 
(Heated Liquids) 


The standards for Thermal Discharges (heated liquids) to the waters 
of the state are "None alone or in combination with other substances or 
wastes insufficient amounts or at such temperatures as to be injurious to 
fish life ... or impair the waters for any other best usage ..." (6NYCRR 
701.3 et seq.) and shall be applied, under Water Pollution Control Act, 

Public Health Law Article 12 as follows: 

' Definitions 

1. A thermal discharge is one which is at a temperature greater 
than 70°F. A discharge at a lower temperature will also be 

. a thermal discharge if it results in a temperature rise of 

the receiving water above the permissible temperature rises 
listed below. 

2. The term "addition of heat of artifical origin" as used 
throughout the criteria shall include all heet from other 
than natural sources. In the event of multiple discharges^ 
consideration shall be given to the cumulative effects of 
such discharges. 

3. Coastal waters are those marine waters within the terri¬ 
torial limits of the state other than estuaries.* 

4. Estuaries are the tidal portions of all livers and streams, 
the bays of the southshore of Long Island and Peconic Bay.* 

* The waters of Long Island Sound and its bays or portions thereof have 
characteristics of either coastal waters and/or estuaries. The criteria 
to be applied to any pa ticular project will depend upon the site location 
and all other relevant facts. The applicable criteria will be determined 
as provided in Paragraphs 1 and 2 of "Additional Limitations or Modifications". 
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Attachment 1—Criteria Governing Thermal Dis¬ 
charges, dated July 16, 1969. 

FRESH WATERS 


The water temperature at the surface of a stream shall not be 
raised to more than 90°F at any point. Further, at least 50 
percent of the cross sectional area and/or volume of the flow 
of the stream including a minimum of l/3 of the surface as 
measured from shore to shore shall not be raised to more 
than 5°F over the temperature that existed before the 
addition of heat of artificial origin or to a maximum of 
86°r whichever is less, 2 except during periods of the year 
when stream temperatures are below 39°F. A greater than 
5°F increase may be authorized under "Additional Limitations 
or Modifications" (post). For the protection of the aquatic 
biota from severe temperature changes, routine shut down of 
an entire thermal discharge at any site.should not be 
scheduled during the period from December through March. 

No discharges at a temperati re over 70°F will be permitted 
at any time to streams classified for trout. From June 
through September, no discharges at any temperature will 
be permitted that will raise the temperature of the stream 
more than 2°F over that which existed before the addition 
of heat of artificial origin. From October through May, 
no discharges at any temperature will be permitted that will 


- v. 


* 


2 

It is recognized that because of widely varying conditions in streams and 
estuaries, the Commissioner will establish, where necessary to meet the 
standards for thermal discharges, a lower maximum surface water temperature 
and a greater zone of passage under the procedures set forth in "Additional 
Limitations or Modifications", 
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• . • Attachment 1—Criteria Governing Thermal Dis¬ 

charges, dated July 16, 1969. 

raise the temperature of the stream more than 5°F over that 
which existed before the addition of heat of artificial 
origin or to a maximum of 50°F whichever is less. 

LAKES - The water temperature at the surface of a lake shall not 

be baised more than 3°F over the temperature that existed 
before the addition of heat of artificial origin, except 
that within a radius of 300 feet or equivalent area 3 from 
the point of discharge, this temperature may be exceeded. 

In lakes subject to stratification, the thermal discharges 
shall be confined to the epilimnetic area. 

“ The water tem P eratu re at the surface of coastal waters 

WATtRS 

6hall not be raised more than 4°F over the monthly means 
of maximum daily temperatures from October through June 
nor more than 1.5®F from July through September except 
• that within a radius of 300 feet or equivalent area 3 - 

from the point of discharge this temperature may be 
exceeded. 

s 

PORTIONS^* ’ 7118 Water temperature at the surface of an estuary shall 
ESTUARIES not be raised to more than 90°F at any point provided 

further, at least 50 percent of the cross sectional area 
an^/or volume of the flow of the estuary including a 
minimum of 1/3-of the surface as measured from water edge 


COASTAL 

WATERS 


d 8 radius of 300 feet or equivalent area may be too 
liberal or too restrictive and that a lesser or a greater area may be 
required or permitted under the procedures set forth in "Additional 
Limitations or Modifications". 
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* Attachmenl 1—Criteria Governing Thermal Dis¬ 

charges, dated July 16, 1969. 

to water edge at any stage of tide, shall not be raised 
to more than 4°F over the temperature that existed before 
the addition of heat of artificial r.rigin or a maximum 
of 83°F, whichever is less. 2 However, during July through 
September if the water temperature at the surface of an 
estuary before the addition of heat of artificial origin 
is more than 83°F, an increase in temperature not to 
exceed 1.5°F, at any point of the estuarine passageway 
as delineated above, may be permitted. 

ADDITIONAL LIMITATIONS OR MODIFICATIONS 

1. The Commissioner of Health may Impose limitations and/or conditions in 

addition to the stated criteria where he determines, in the exercise of 
his discretion, that such additional limitations aM/or conditions are 
necessary to . aintaln the quality of the receiving waters for the 
"beat uaaga" classifications and standards assigned by the Water . . 

Resources Commission pursuant to Public Health Law, Article 12, § 1203. 

2. The Commissioner may authorize a conditional modification of the stated 
criteria upon application. Upon receipt of such application the 
Commission shall confer with the Federal Water Pollution Control 
Administration and shall transmit to that agency information to enable 
the Secretary of the Interior to fulfill his responsibilities under 
Federal law. * r he applicant shall have the burden of establishing to 
the satisfaction of the Commissioner of Health that one or more of 

the criteria are unnecessarily restrictive as to a particular project 
in that a modifical’on of such criterion, or criteria, as the case 
may be, would not impair the quality of the receiving waters so as 
to adversely affect them for the "best usage" classifications and 


^See Ante 
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charges, dated |uly 16, 1969. 

standards assigned by the Water Resources Commission. The Commissioner 
may, when he determines it to be in the public interest, hold a public 
hearing upon the application. 

3 . Any such modification shall be conditioned upon post-operational 
experience. Plans for additional treatment of, or change in, the 
thermal discharge shall be developed and submitted as part of the 
application to the Commissioner which shall be implemented upon order 
of the Conmissioner in the event that post-operational experience shows 
a trend toward impairment by the discharge of the quality of the 
receiving waters for the assigned "best usage" classifications and 
standards. 

RULES AND REGULATIONS 

The Commissioner may adopt rules and regulations with the approval 
of .the Water Resources Commission governing the procedures prescribed or 
authorized herein. Such rules and regulations may include the methods and 
procedures for the making of tests and analytical determinations hereunder 
and the notice and hearing procedure to be followed in administering 
"Additional Limitations or Modifications", above. 


=MI30I 


OF APPLICABILITY OF CRITERIA TO EXISTING DISCHARGES 


In determining whether a discharge existing prior to the adoption 
of the above criteria complies with the applicable standard for thermal 
discharges ('None alone or in combination -ith other substances or wastes 
in sufficient amounts or at such temperate i as to be injurious to fish 
life ... or impair the waters for any other best usage ..." (6NYCRR 701.3 et seq.)), 
these criteria ire intended only to be a frame of reference. 




\ 


107 





47 

Attachment 1—Criteria Governing Thermal Dis- 
* '* charges, dated |uly 16, 1969. 

Moreover, the procedures described in Public Health Law, § 1223, 
shall apply in any application of the criteria to discharges existing prior 
to the adoption o these criteria without regard to whether such discharges 
began prior to or subsequent to the enactment of this State's Water Pollution 
Control Act, (now Public Health Law, Article 12). 
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Attachment 1—Criteria Governing Thermal Dis- 
• charges, dated July 16, 1S69. 

J NOTE: PRESENT TITLE of PART 73 to be changed 

to "Approval of Plans and Issuance of 
Permits under Public Health Law, Article 
12, Title V" (10 NYCRR, Part 73) 

AMEND 10 NYCRR, PART 73 BY ADDING NEW §§ 73.9, et.seq., as follows: 
Section 73.9 Title: - Additional rules and regulations applicable to 
thermal discharges, promulgated pursuant to "Criteria Governing Thermal 

Discharge (Heated Liquids)", adopted by the Water Resources Commission 

(NYCRR). 

10 

73.H& Waiver of Rules 

Since rules strictly applicable to all of the varied projects 

which come before the Commissioner cannot be devised, the Commissioner 

reserves the right to waive rules and to require additional information 

j in * Ry P articula r case. Statutory requirements cannot be waived and rules 

must be complied with unless the Commissioner permits other action 

10 

73.-** Definitions: The definitions set forth in the Criteria and the 
following definitions shall apply, unless the context otherwise requires: 

A. water Temperature At the Surface - The water temperature at the 

surface is a maximum ecologically significant temperature of the 
water as measured within a depth of one foot from the water 
surface. • ~ 

B. Thermal Barrier or Block - Any barrier, caused by temperature 
differentials, which will result in obstructing migration and 

free movement of aquatic biota, is considered a thermal barrier 
. or block. 

{ ' 

C. Multiple Discharges - Multiple discharges shall include a 
number of outlets (including multiports), either from the same 
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Attachment 1—Criteria Governing Thermal Dis¬ 
charges, dated July 16, 1969. 

plant or from different plants, discharging heated waters in the 
receiving waters. 

D. Aquatic Biota - Aquatic biota shall include aquatic flora and 
fauna. 

E. Equivalent Area - Equivalent area shall mean a surface area equal 
to that of a circle of a specified radius. 

F. Commission - Commission shall mean the Water Resources 
Commission of the State of New York. 

G. Commissioner - Commissioner shall mean the Commissioner of 
Health of the State of New York. 

H. Conservation Commissioner - Conservation Commissioner shall mean 
the Conservation Commissioner of the State of New York. 

I. Post-operational Experience - Post-operational experience shall 
mean the effects of thermal discharges on the water temperature 
of, and the ecology in, the affected waters. 

J. Additional Treatment of, or change in, a Thermal Discharge - 

a 

Additional treatment of a thermal discharge includes, but is not 
limited, to utilization of cooling devices (e.g. cooling pon4s, 
spray ponds, evaporative or non-evaporative cooling towers) 
and/or dilution of heated waters with cooler waters prior to 
discharge into receiving waters. A change in a thermal discharge 
may include an alteration of the outlet configuration (e.g. 
subsurface discharges, jet or multiport discharges) and/or a 
reduction in the cause of a thermal pollution or a decrease in 
the power output. ‘ 
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Attachment 1—Criteria Governing Thermal Dis¬ 
charges, dated July 16, 1969. 

K. Stratified Lake - A stratified lake is a lake where an epil-.nnion, 
thermocline and hypolimnion are present naturally during summer 
periods due to differences in densities of water found at various 
depths of the lake. 

L. Thermocline - A thermocline is that first seasonally.stable layer 
of a stratified lake found between the epilimnion and the 
hypolimnion where the temperature drop equals or exceeds 1°C 
(1.8°F) per meter (39.37.inches). 

M. Epilimnion - Epilimnion is that layer of a stratified lake lying 
above the thermocline which is warm, more or less freely 
circulating, affected by wind action and of approximately uniform 
temperature. 

N. Hypolimnion - Hypolimnion is that layer of a stratified lake 

below the thermocline 1 . 

II . 

73.4* Implementation of Criteria; -_ 

A. No person, public or private corporation, political sub¬ 
division, governmental agency, or any other legal entity 
whatsoever, shall: (1) construct on outlet for a thermal 
discharge; or (2) make a thermal discharge, directly or 
indirectly, into the waters of the State, without first having 
secured the construction and operating permits as provided in 
Part 73 entitled "Approval of Plans and Issuance of Permits 

t 

under Public Health Law, Article 12, Title V". 

B. The Commissioner shall issue permits, as provided in "A" above 
upon such conditions as he may direct, where the discharge will 
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Attachment 1—Criteria Governing Thermal Dis¬ 
charges, dated July 16, 1969. 

meet or meets the applicable standards for thermal discharges 
("None alone or in combination with other substances or wastes in 
sufficient amounts or at such temperatures as to be injurious to 
fish life...^>r impair waters for any other best usage..." 

6 NYCRR 701.3, et seq .) in accordance with the guide-lines and 
provisions set forth in "Criteria Governing Thermal Discharges 
(Heated Liquids)"—NYCRR—. The Commissioner shall consult with 
the Conservation Commissioner in regard to the biological and 
ecological effects of the thermal discharge. 

73,»t3 Reports Required 

Applications and Post—operational Experience: — Applications for 
permits required in §73.12, "A" above, shall be made on forms provided 
oy the Commissioner and shall be supported in all cases by the infor¬ 
mation required in "I" below. The Commissioner, in his discretion, may 
require any or all the additional information set forth in "II" and "III" 
below upon any particular project where the information contained in the 
reports required in "I" indicate that such additional information is 
necessary for the Commissioner to evaluate the effect of the discharge. 
Such additional information shall be submitted to the Commissioner, 
depending upon the particular project, at such time or times as he may 
direct. The Commissioner may also require the submission of reports 
of the post-operational surveys and experience in the operation of any 
particular project. 
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. Altachmenl 1—Criteria Governing Thermal Dis¬ 

charges, dated July 16, 1969. 

Each engineering report shall be prepared by a professional engineer, 
authorized to practice professional engineering in the State of New York. 

Each ecological report shall be prepared by a qualified biologist. 

I. Required Engineering Information: 

(1) Size and location of facility; 

(2) Cooling water and/or process water requirements - volume, 
temperature, flow and source; 

(3) Characteristics of the discharge - volume, temperature and 
flow; 

(4) Name, location, hydrology and temperature data of receiving 
waters; 

(5) Design, details and type of outlet. (This shall include: surface 
or subsurface discharges, single port of multi-port discharges, 
velocity of discharge, etc.) 

II. Supplementary.Engineering Information 

The additional information necessary for the evaluation of the effects 
of thermal discharge upon the receiving waters may include, but is not limited 
to, the following: 

(1) Meteorological ..data of the area; 

(2) Tri-axial temperature prediction model by means of which 
temperature rises in vertical, lateral and longitudinal directions 
can be predicted with a reasonable degree of accuracy (As¬ 
sumptions used for temperature prediction will be clearly stated 
as such in the report); 

(3) Thermal stratification resulting from heated discharges. 
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Attachment 1—Criteria Governing Thermal Dis- 
* charges, dated July 16, 1969. 

III. Ecological Information 

The ecological information necessary for the evaluation of the effects 
of the thermal discharge upon the receiving waters and its ecology may include, 
but is not limited to, the following: 

(1) Type and number of aquatic species of vertebrates and non¬ 
vertebrates, indigenous to and/or present in the receiving waters 
at and in the vicinity of the thermal discharge, with the longi¬ 
tudinal, vertical and lateral distribution of these biota; 

4 

(2) Projected effects of the temperature variations: on the rooted 
vegetations, microorganisms, plankton and benthic (bottom) 
organisms; 

(3) Adverse effects on the aquatic biota resulting from the thermal 
discharge in conjunction with the dissolved oxygen and other 
chemicals present in the discharge ^ receiving waters; 

(4) Location of any spawning areas, in the affected waters: 

(5) Median lethal temperatures for the species of fish indigenous 
to or present in the waters together with their temperature 
preferenda. 

n 

Ti.jMT Collection of Samples - 

• Samples which are required shall be collected ir accordance with 

accepted engineering and biological procedures in sufficient numbers and 
at such locations and at such times as to make the reports herein required 
complete and meaningful as'to the effects of the discharges upon the receiving 
waters. Where there are no standardized, accepted engineering procedures 
for collecting samples, the procedures to be followed shall be approved by 
the Commissioner. Where there are no accepted, standardized biological 
procedures for collecting samples, the procedures to be followed shall be 
approved by the Commissioner who shall consult with and may be guided by 
the recommendation of the Conservation Commissioner. 
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Attachment 1—Criteria Governing Thermal Dis¬ 
charges, dated July 16, 1969. 

|4 

73. Tests and Analytical Determinations 

Except as otherwise expressly provided herein, tests and analytical 

determinations shall be made in accordance with "Standard Methods for the 

Examination of Water and Wastewater" (12th Edition), prepared and published 

jointly by the American Public Health Association, American Water Works 

Association and the Water Pollution Control Federation. 

% 

A. Water temperature at the surface shall be taken by a thermistor 
which has been checked“periodically against a precision thermo¬ 
meter, certified by the National Bureau of Standards. A reading 
8 hall be made in accordance with accepted practice. Other 
methods of determining water temperature at the surface may 

be accepted by the Commissioner, if validated. 

B. Intake and discharge temperatures shall be continuously recorded 
by any generally acceptable and accurate recording instrument. 

• Tri-axial temperature predictions made in engineering reports 

shall be confirmed by actual measurements (as a part of post- 

f 

operational surveillance) by a set or sets of thermistors (or 
any other validated equipment) so as to provide temperature 
contours of one degree F. intervals. 

D. Surface temperature before "addition of heat of artificial origin" 
shall be determined by subtracting from the surface temperature 
any increase in surface temperature persisting at the location 
of the pla;t discharge resulting from such additions. 
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charges, dated July 16, 1969. 

E. Temperature of the water at fish nets set by the applicant shall 
be determined by a method approved by the Commissioner who 
shall consult with and may be guided by the recommendation of 
the Conservation Commissioner. 

F. Median lethal temperature and temperature preferenda: - 
Temperature preferenda may be determined for fish species by 
using either natural gradients, if available, or laboratory 
gradient tanks. If median lethal temperatures are determined, 
the rate of temperature change shall not be less than 2°F per 
hour. . A corrective factor of 5. 5°F may be applied to compensate 
for the fact that the procedure is based on 50% mortality and 

the time of exposure is relatively short. In making either 
determination, fish shall be taken from the waters to which 
the discharge is to be made. Preferenda temperature measure¬ 
ments are preferred over median lethal temperatures. However, 
with the suggested correction, a determined median lethal 

. temperature may be substituted for a preferendum temperature. 

iS 

73.«k6 Additional Limitations 

The Commissioner shall impose additional limitations where he determines, 
in the exercise of his discretion, that such ~dditional limitations are necessary 
to maintain the quality of the receiving waters to meet the applicable standards 
referred to in this Part with consideration given to the cumulative effect of 
multiple discharges: 







. Attachment 1—Criteria Governing Thermal Dis¬ 

charges, dated July 16, 1969. 

A. Temperatures lower than those set forth in the Criteria shall 

be established by the Commissioner to meet the temperature 
tolerances of aquatic biota present in the affected waters or 
which are indigenous in such waters under the standards for the 
classification assigned. (Consideration shall be given to 
seasonal utilization of the affected waters by species indigenous 
to the waters); • 

B. Temperatures and temperature changes specified in the Criteria 
for "Streams - Trout Waters" shall be prescribed by the Com¬ 
missioner for all waters in this State classified "AA(T)"; 

"A (T)"; "B(T)"; and ”C(T)". 

C. Conditions shall be imposed by the Commissioner to prevent 

any Thermal Barrier or Block. 

l6 

73. Modifications 

The Commissioner may authorize a conditional modification of the stated 
criteria, including but not limited to the modifications provided in "A" and "B" 
below, upon an application form provided by the Commissioner, when the 
Commissioner determines that the data in support of such application for 
modification demonstrates that one or more of the stated criteria are un¬ 
necessarily restrictive as to a particular project in that a modification of such 
criterion, or criteria, as the case may be, would not impair the quality of the 
receiving waters so as to adversely affect them for the, "best usage", or 
contravene the standards for the classification assigned by the Water Resources 
Commission. 
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charges, dated July 16, 1969. 

A modification for a thermal discharge to "Streams - Non-Trout 
Waters" exceeding the 5°F surface temperature increase may 
be conditionally authorized by the Commissioner, upon appli¬ 
cation, when the surface temperature is below 39°F, provided 

any such increase shall not exceed 10°F, or result in a surface 

* - 

temperature in excess of 44°F, whichever resultant temperature 
is less. 

An application for a modification to permit discharges of the 
heated waters into the hypolimnion may be conditionally granted 
if it is established in a biological study that such discharge will 
not be in sufficient amounts or at such temperatures as to be 
injurious to fish life, nor^water t Uwfr t be pumped from the 
hypolimnion and utilized in a thermal discharge without the 
support of a similar study. 

The application and supporting documents shall be submitted in 
triplicate. The Commissioner shall, upon receipt of such appli¬ 
cation, forward a copy of the application for modification and 
the supporting documents to the Federal Water Pollution Control 
Administration, Washington, D. C., and the Commissioner shall 
transmit to that agency such information as he deems appropriate 
to enable the Secretary of the Interior to fulfill his responsibilities 
under the Federal law. 
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17 

73 - Procedure Upon Application for a Modification 

A. The Commissioner may in the exercise of his discretion when 
he determines it to be in the public interest, hold a hearing 
upon such application. In the event a hearing is to be held, 

the Commissioner will give public notice that on a day certain 

0 

a hearing will be held at a place specified in said notice for 
the purpose of hearing all persons, corporations and federal 
agencies and civil divisions of the State and other legal entities 
that may be affected thereby. The notice shall briefly describe 
the subject matter of the hearing and state the identity of the 
applicant and shall be published twice in a newspaper or news¬ 
papers regularly circulated in the county or counties bordering 
. or through which the waters flow whose temperatures and/or 
ecologies may, in the opinion of the Commissioner, be affected 
by the proposed thermal discharge. The first date of publication 
shall be not more than 30 nor less than 20 days before the hearing 
and the second date of publication to be not more than 15 nor 
less than 5 days before the hearing. The Commissioner shall 
also cause at least 20 days written notice, by personal service 
or by registered or certified mail, of the hearing to be given 
to the Secretary of the Interior, Federal Water Pollution Control 
Administration, Washington, D. C.. and to any persons, or 
legal entities, he has reason to believe will be interested or 
affected, whom or which, he considers unlikely to be appraised 
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Attachment 1—Criteria Governing Thermal Dis¬ 
charges, dated |uly 16, 1969. 

of the hearing by the publication herein provided. 

B. Objections and Notice of Appearance: - At any time to the day 
specified in such notice of hearing, any person, public or private 
corporation, political subdivision, governmental agency or any 
other legal ®ntity whatsoever may file in the Office of the 
Commissioner at Albany, a written notice of appearance stating 
whether he appears in support of or in objection to the appli¬ 
cation for modifications, with specific statement of position. 

Said notice shall state whether testimony or exhibits or both 
is and are intended to be adduced or offered. Statements of 
position shall be in writing and shall accompany the notice of 
appearance and shall be received in evidence. Every objection 
filed shall be in writing and shall particularly specify the grounds 
thereof. No person, public or private corporation, political sub¬ 
division, governmental agency or any other legal entity shall 
be heard in favor of or in opposition to the application, or be 
deemed a party to the proceeding for any purpose whatsoever, 
without having first complied with the requirements above set 
forth except that he may be called as a witness and duly sworn 
as such witness. Amendments to statements of position may be 
permitted by the Commissioner (or his designee authorized to 
be appointed by Public Health Law, (206, subd. 8), Any person 
or entity may appear in person, by attorney or by any repre¬ 


sentative authorized in writing. 
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charges, dated July 16, 1969. 

C. Public Hearing: - The Commissioner or his designee will hold 
a hearing upon the day specified in said notice or upon a subse¬ 
quent day to which the hearing maj be adjourned and will hear 
the proofs and arguments submitted in support of or in opposition 
to the proposed application for modification. 

D. Manner of Conduct of Hearing: - The procedure for the conduct 
of such hearing shall be judicial and in accordance with "Hearing 
Procedures, Water Pollution Control", Part 76, § § 76. 10, 

76. 11 (a), (b), (c) and § § 76. 15, 76. 16, 76. 17 (a), 76. 18 and 
76. 19. Any probative evidence not unduly repetitious or cumulative 
may be received. Oral statements shall be limited to sworn 
statements of evidentiary fact or legal arguments. 
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35 Letter to Eastman from Klashman, dated Novem¬ 
ber 23, 1970. 


DEPARTMENT Or V rVZ INTERIOR 


FEDERAL WATER POLLUTION CONTROL ADMINISTRATION 
Northeast Region 

John Y. Kennedy Pec'oral EuildinG • 

Boston, Massachusetts 02203 



November 23, 1970 


Mr. Paul V/. Eastaan 
Director, Division of Pure Vatcre 
Rev York State Department of 
Environmental Conservation 
Albany, Nov Yoi*k 12201 • • 

* • . • . 

Dear Mr. Eastman; 

This vill supplement our recent discussions concerning your Criteria 
Governing Thermal Discharges dated July 3.6, 1969 , which you submitted 
for approval by the Secretary of the Interior. I roerct cur head¬ 
quarters informs us they cannot recommend to the Secretary that these 
criteria be approved. 

I oa attaching odr detailed cc—-cuts. After you have on opportunity 
to review them, I suggest ye arrange to discuss then further. 

Sincerely your6. 


Lester M. Klashman 
Regional Director 


Attachment: 

Review of New York Criteria 
Governing Thermal Discharges 
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Attachment 1 —Review of New York Criteria Govern¬ 
ing Thermal Discharges, dated July 16 , 1969 . 

• REVIEW CF KKW YORE "CRITERIA COVEHKI.'CG 
THERMAL DISCHARGES (HEATED LIQUIDS)" - Dated July 16, l<jC<j 


Background 


r- 


adopted and the Secretary of the Interior approved water quality 
vnich included standards for thermal discharges. They were 
published as a part of "Classifications and Standards of Quality and 
Purity for Waters," Part 701.3 ct ccq.. Title 6, Official Compilation 
ftnd Kc C ulat ion.s (6 KYOTO. These regulations provide, 
.for all classifications except Class SD, that the standard for thermal 
sc jaiges ( icated liquids) is "Konc alone or in combination with other 
♦ « ° r vaste ° in sufficient amounts or at such temperatures as 

i inJU ^ 1£> ^ to / ish life...or impair the waters for any other best 

• i’MH authority for these rules and regulations 

is the Public Health Law, Article 12 (formerly Article 6). 

vas h iiclidS 11Ctin 36 1 Aspccts of discharges on Water Resources," 

c d d . a part ° f the P ack£, se submitted by Lev York and approved 

S 6 7) e •S^SJS thC ln T ri °i in hiS SeCOnd a? P roval letter (August 7, 

1 The bulletin provides that, where discharges of thermal signifi- 

crit^r^ co ” tc “P la * cd » studies shall be conducted. It then provides 

in^ludP - + WniCh thC studies should be evaluated. These criteria 

^ temperatures, degree rise and rate of rise limitations, 

Z ° n f P rov isions. The applicability of this bulletin as an 

q ? alAty standard is unknown, It would appear that it 
is not legally binding as a standard. 

I * 5, t 969 ‘ the York Wii ter Resources Commission adopted "Cri- 

iTp!rwJr i 2 8 6^?Sf DiSCharceS (He - tcd Squids)" and published them 
as Ear 70 k of 6 f.YCRR pursuant to the Public Health Law Article 12 

»i‘l -S e ™\ p r !d ' l ? at the «»st&tc 

v TC 3? 1,3 , et Seq - {as stated ab °ve) or-* that the standards 
SSJ ^ a ? ?1 i! Q inac cordance with the provisions that fallow in the 
. 711046 Criteria! nave not been approved by the Secretary 
of the Interior and are the principal subject of this review. * 

» 

Subsequently, Kev York published additional rules and regulations appli- 
contained in the newly titled "Approval of Plans and Issuance of Permits 

S? tttSf 12 * " itlc V " aa a " addition tfpLt 73 

J,; 1 ;} J- 0 .°; th ? M CnR. The piovisions include additional definitions 

•nalyticai determinations and temperature limitations, a description of ’ 

* Procedures for modification of the criteria and a rirht to 
urniatnioHy waive rules. This review also eonsidc”s these r£es Ld 
regulations as they may affect the thermal discharge criteria For 
clarity, the thermal discharge criteria and the additional regulations 
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Atlachmenl 1—Review of New York Criteria Govern¬ 
ing Thermal Discharges, dated July 16, 1969. 

\C i.ICjIR, Part 70-'i and 10 XYCIui, Part 73.9 et scq., respectively} are 
reviewed separately. Rcco:.cr.cnucd improvements arc provided with the 
respective discussions wherever possible. 


°* thcr=ial cr iterin proposed by New York and dated September 1;, 
19C-o, contained sos.c identical provisions and was reviewed by the Office 
of Assistant Secretary for Fish and Wildlife and Parks. Applicable 
portions of the Assistant Secretary’s coiaacnts of Rover,ber U, 1968, arc 
included in this review. (A/S FU&? ll/k/68) 







64 

Attachment 1—Review of New York Criteria Govern¬ 
ing Thermal Discharges, dated July 16, 1969. 

Coversir.G the rmal U.sc i .r.rgca (Heated L i quids)" (6 NYCrtft. Part 7 CM 


Defin i tions •» 

Ko. 1 - The definition of "thermal discharge" could cause problems vhen 
tnc effluent temperature is below 70°?. For example, a heated effluent 
bclov {0 F could be discharged to the hypolimnion of a stratified lake 
and still meet the criteria, since the permissible temperature rise 
limitation applies only at the surface of the lake. * ,* 

i.o. 2 -Although this definition is acceptable, it is obviated by 
10 NYCRR S73.lk (D). A full discussion is provided under the review 
of that section. In this review of 'Criteria,' further question cf 
provisions dealing with 'addition of heat of artificial origin' is 
offered in view of this ambiguity. 

Nos. 3 & U - Coastal waters and estuaries: By virtue of the footnote 
to these definitions, it cannot be determined which criteria apoly to 
the waters of Long Island Sound and its bays. Also, to define the bays 
the south shore of long Island and Pcconic Bay as estuaries enables 
the application of criteria allowing up to 50 percent of the cross¬ 
-sectional area including up to two-thirds of the surface area to be 
raised to 90 • This is too permissive. 


St reams - Non-trout V.’aters 

he -ord 'surface' should be deleted, and criteria should apply to all 

or other body. Under the New York criteria, ks written 
< polluter could aad heat in such a way that surface temperature would be’ 
increased only a little, if at all, but the bottom temperatures could be 
increasea by 15 to 20 degrees F. (especially in stratified resets or 
•lu ut> is.i or very deep streams or estuaries." (A/S FtftP ll/k/66) 

iS 100 hiGh for Kev York * Maximums should be 
(A/S^ril/i/eoJ prescnt natural “**»»• in the individual waters." 

Since a degree rise limitation is not specified in the general 90°^ 
provision and since^a maximum of 66°F and a degree rise limit of 5°7 

an ini ^ Portion of the stream, these provisions describe . 

n area v,.ich Kay be considered a mixing zone. The use of a portion 
o* a stream for this purpose is not acceptable. Insofar as the 

of S rit 100 ° f 5 ° pcrccnt of thc cross-sectional area and/or volume 
v-ith T r-ny ^present a zone of passage, this is not in accordance 
ith tnc recommendations to the Secretary of the Interior of the 

AnrilT ;S i AdViSOry Co “” iUee ("W^er Quality Criteria" - 
April 1, 1968). those recommendations call for a passageway that 
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Attachment 1—Revi*. ,* o' New York Criteria Govern¬ 
ing Thermal Discharges, dated July 16, 1969. 

.. ' r > Percent of the croSS-Sectional area and/or volume 6-f the 

stream. The maximum of 66 °F is in excess of the National Technical 
Advisory Cci.mittcc (l.'TAC) recosmcndatior,s for growth of pike, perch, 
valleyc, and suailmouth bass and appears high for such general applica¬ 
tion. 

Temperature rises greater than 5°F would not be acceptable. The raxir.ua 
degree rise recoTrjncndcd by KTAC during c.r*y month of the year is 5°r\ 
Additional discussion of the acceptability of authorization for greater 
increases is provided below under "Additional Limitations or Modifica¬ 
tion.- - 


Strcaras - Trout Waters 

'The 70°F provision appears to be an effluent standard. The 50°;-’ maximum 
is a stream standard. The purpose served by the distinction is not clear 
except that natural temperatures nay exceed 70°F and the standard would 
•not be violated. This situation may be accommodated with appropriate 
qualifications to a maximum temperature standard for the stream. 

KTAC-rccommended maximum temperatures are as follows: (l) 66 °F for 
growth or migration routes of salaonids and for egg development of 
peren and smallmouth bass; and (2) 1*8°F for spawning and egg development 
of lake trout, walleye, northern pike, sauger, and Atlantic salmon. 

"The two degrees F. increase is acceptable for June through September. 

The .ive degrees F. during the rest of the year is too high for trout 

y?*:"®*. in s P awn * n S areas and during the spawning periods." 

(A/a n:up J.J./I/ 08 ) 

w? 

JiTnC recommends that inland trout streams not be warned or used for 
cooling waters and that no heated effluents be discharged i n th c vicinity 
© A spawning areas. The wording of the rise limitations allows the inter¬ 
pretation that tae permissible rise may be a rise above the upstream or 
intake stream temperature, not necessarily the natural stream temperature. 
Changing wording to read "before the addition of ar.y heat of arti- 
-«-aoal origin would be acceptable. — 

Jin addition, the names of the trout streams should be submitted in a 
|le.ter so that we know which streams will have the more restrictive 
Icritcna. 


s LeJ~.cs , • * 

!i! 1 ? I ’ PliCati °? of the standard only at the surface is unacceptable (see 
earlier comment under Streams - Eon-trout Waters').. The provision for 
a mixing zone is also unacceptable. The provision for modification of 

Vith °w t a mixin G zone, is discussed below under 
Additional Limitations or Modifications.' 
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Atlachmcnl 1—Review of New York Criteria Govern¬ 
ing Thermal Discharges, dated July 16, 1969. 

. Vr.c 3°/ rise limitation leeks appropriate qualification. '-'he restriction 
confining thermal discharges to t'r.o 'epilimnetric area.' does not enable 
clear interpretation. The cpilirmion can he determined using commonly 
accepted definitions. Interpretation of the 'epili:r.ctic area' :..ay 
include va.crs adjacent to the cpilimr.ion, and the limits of such nr. 
'area* arc not offered. The wording of the rise limitation allows the 
interpretation that the permissible rise may be a rise above the up¬ 
stream or intake stream temperature, r.ot necessarily the natural stream 
temperature. Changing the wording to say "before the addition of any 
heat of artificial origin" would be acceptable. The reference to 
'thermal discharges' leaves serious question as to the applicability 
of the criteria when heated liquids at temperatures below 70 °F are dis¬ 
charged. 

JiTAC recommends that trout and salmon lakes and the hypolimnior. of laics 
' end reservoirs containing salmonids and other cold water forms not be 
warmed or used for cooling water and that- no heated effluents be dis¬ 
charged in the vicinity of spawning areas. For salmonid migratory 
• routes, KTAC recommends that the temperature of the epilimnion of 1 cs 
. not be raised more than 3°F by the addition of heat of artificial origin. 


. Coastal Waters • . 

The application of the standard only at the surface is unacceptable (see 
earlier comment under 'Streams - Jion-trout Waters'). The provision for 
a mixing zone is also unacceptable. The provision for modification of 
the criteria, with or without a nixing zone, is discussed below under 
'Additional Limitations or Modifications.' 

The temperature rise limitations do not provide that the allowable rises 
shall be over the natural water temperatures before the addition of any 
heat of artificial origin. 


Estuaries or Portions of Estuaries 

The application of the standard only at the surface is unacceptable (see 
earlier comment under 'Streams - lion-trout Waters'). The provision for 
. a general maximum temperature ar.d a second maximum with a degree rise 
limitation is similar to the approach taken under 'Streams - l * on * wi* out 
Waters.' The provisions are unacceptable whether viewed as mixing zone 
or zone of passage provisions. (Additional applicable discussion is 
provided under 'Streams - lion-trout Waters.') 

. A * 

■.e limit of 83 degrees F. or four degrees F., whichever is less, is 
‘Creptable for nine months but not for the other three (summer) months. 
r ' ' and oner-half degrees F. limit should apply, dur.'ng summer regard- 
f temperatures." • (A/S FWAP ll/k/68) 
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Attachment 1—Review of New York Criteria Govern¬ 
ing Thermal Discharges, dated |uly 16, 1969. 

'The distinction between estuaries and coastal waters appears to be prin¬ 
cipally in the nixing zdnt provisions. The unacccptubility of these 
provisions is highlighted by the 'Definitions! which describe bays as 
estuaries and leave the determination of which criteria apply to action 
under 'Additional Limitations or Modifications.' 


Additional Limitations or Modifications 

In general, providing for modification is acceptable. However, the 
reference to these provisions via footnotes to certain specific crite¬ 
ria raises question as to intent in application. 

Under 'Streams - Eon-trout Waters,' specific provision for modification 
of the 5°F rice limitation is provided. Under 'Lakes,' the application 
of modifications is specifically referenced to the establishment of an 
area where the criteria shall r.ot apply. Again, under 'Coastal Waters,' 
modification in the establishment of mixing zones is specifically 
referenced. 

It is apparent that these modification provisions will be used in the 
establishment of mixing zones. The concept of defined areas where , 
yatcr quality criteria do not apply is currently not accepted by 7VQA. 
"Further, the modification of degree rise limitations should be toward 
more restrictive provisions. Specific reference to less restrictive 
degree rises is currently not considered acceptable by FV.'QA. Insofar 
as these provisions enable modification of the criteria to less re¬ 
strictive limits,-they arc unacceptable. 



Essentially, this provision says that the standard applicable to exist¬ 
ing discharges is 6 HYCRR 701.3 et seq. and that the 'Criteria' (6 KyCRR 
70 li) serve only as a ’frame of reference' for determining compliance 
with the applicable standard. It appeal's, therefore, that the "Crite¬ 
ria Governing Thermal Discharges (Heated Liquids}" arc not fully en¬ 
forceable in their specific 'detail. This is supported by the wording 
of the first paragraph of these ’Criteria.* The first paragraph states 
that the standards for thermal discharges (heated liquids) are 6 HYCRR 
701.3 et scq. and that they shall .be applied as described in the re¬ 
mainder of the ’Criteria.' In any case, the ambiguity of the wording 
is apparent and should be clarified. • * 
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Attachment 1—Review of New York Criteria Govern¬ 
ing Thermal Discharges, dated July 16, 1969. 

"Ar pro val of Pl ans s_nd Issuance of Permits 
under Public Health Lew, Article 'v ?., Vi tie V" (10 NTfCRR, Part 73) 


Those regulations arc additional rules and regulations applicable to 
thcn-ml discharges pad promulgated pursuant to "Criteria Governing 
Thermal Discharges (ilcatcd Liquids)." Some of the provisions have a 
direct bearing on those 'Criteria' or their application. A section by 
section review is not provided, but co.ar.xnt is included for all items 
relevant to those 'Criteria' which are unacceptable or questionable. 

073-10 (A): It is not clear what the "maximum ecologically significant 
temperature" might be. Ifter temperature is taken by a thermistor 
(per C73.U* (A)), there s no apparent way to determine whether the 
1 Water Temperature at the Surface' has been measured, since it may or 
may not be 'ecologically significant.' Deletion of 'ecologically 
significant' is recommended. 

C73.10 (L): Thermal stratification may occur in lakes, reservoirs, or 
sluggish or very deep streams or estuaries. The following definition 
is suggested to cover the more general case: . Thermselinc - That layer 
in a body of vater where the temperature difference is greatest per ur.it 
of depth. It is the layer in which the drop 'n temperature equals or 
exceeds one degree C. (one and eight-tenths degrees ?.) per meter 
(39.37 inches). 

• 673.10 (M): Describing the epilinnion as warm is somewhat relative. 

The following definition is technically definitive and is suggested as 
a replacement: Epilimnion - That region of a body of vater that extends 
fi om the surface to the thernoclir.e and does not have a permanent 
temperature stratification. 

B73.10 (X): The following definition is suggested: L’ypolimrion - The 
region of a body of vater that extends from the thercocline to the 
bottom ar.d is removed from surface influence. 

, 673.11 (A): By virtue of the definition of 'thermal discharge' in the 
. .. • 'Criteria' (6 EYCRP, Part 70k), this provision docs not apply to dis¬ 
charges below 70°?. (673.10 makes the definitions in the 'Criteria' a 

.* • part of this regulation.) 

1 

O B73.H (B): Earlier comment in this review regarding the legal status 

of the 'Criteria' is supported again by this section. The standard is 
\ described here ns 6 KYCBR 701.3 et seq,, and^ the 'Criteria' arc refer- 
• er.ccd as 'guidelines and provisions.' 

673.1k (D): This provision creates an ambiguity which impacts all the 
degree rise limitations wherein the baseline temperature is the tempera- 
‘. ture before the addition' of heat of artificial origin. The definition 
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Attachment 1—Review of New York Criteria Govern¬ 
ing Thermal Discharges, dated July 16, 1969. 
under 'Criteria* clearly references aJ_l. heat fro:.*, other than natural 
sources as heat of artificial origin, However, in ■this provision three 
aspects arc questionable: (l) surface temperature is used ir. tvo senses, 
one a theoretical number and the other an actual measurement; (k) the 
surface temperature at the discharge mc.y be markedly different from the 
temperature at th«* discharge; and (3) the final term 'such addition' may 
be construed to mean the additions only from the discharge in question 
and not all artificial heat sources. 

§73.15 (F): "he significance of this provision and its relationship to 
'Standard Methods' is unknown. Some further explanation is needed. 

§73.16: Provisions for modification are discussed in general above under 
the 'Criteria' review, 'Additional Limitations or Modifications.' 

§73.16 (A): "A ten degrees 7. increase or Uh degrees F. maximum, which¬ 
ever is less, is too much temperature rise for winter. This should be 
held to a five degrees F. rise over natural temperatures." (A/S FV.'i? 
11 / 1 / 68 ) 

§73.16 (B): NTAC recommends for stratified’waters supporting a warm 
water biota that there be no discharge of a heated effluent into the 
•hypolicnion, unless a special study shows that the practice is d esirable . 
It is also recommended that water for cooling not be pumped from the 
hypolimnion to be discharged to the same body of water. For cold water 
biota, KTAC recommends that the hypolinnion not be warmed or used for 
cooling water. Modifications in this regard would not be acceptable. 

§73.16 (c): This-provision authorizes the Ifew York Commissioner of 
Health to unilaterally identify the information necessary to enable the 
Secretary of the Interior to fulfill his responsibilities under the 
Federal. Law. This is not acceptable. 

/ 

§73.16: This provision appears to provide the New York Commissioner of 
Health authority to waive rules unilaterally, including the 'Criteria* 
insofar as they are included by reference. It may also be used to waive 
stipulated responsibilities to the Secretary of the Interior. The impact 
and propriety of this waiver is questioned. 
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Attachment 1—Review of New York Criteria Govern¬ 
ing Thermal Discharges, dated July 16, 1969. 

• * ' General Remarks 

t 

, § t k • * • 

The review of the two regulations above contains, as such as possible, • 
recommendations for modification. In some cases where an entire approach 
is unacceptable, the provision may only be deleted. These regulations 
with the recommended changes ar.d additional provisions as needed from 
KTAC recommendations could form the basis for an acceptable temperature 
standard. 

The review of the Assistant Secretary for Fish and Y/ildlifc ar.d Parks 
(llA/63) o'* a similar proposal (9A/68) for temperature criteria con¬ 
tained t’ allowing observation: 

"It appears to us that the presently proposed hew York criteria 
arc exceedingly vague and so ambiguously written as to defy 
either clear definition for their administration or effective 
pi'osecution in the courts if the latter process becomes ncces- 

• sary." 

It may bo concluded that the successive issuance of rules and regulations 
which expand upon the initial standards (6 NYCRR 701.3 et scq.) have 
served to complicate the reading and understanding of hew York tempera- 
'ture requirements and have created-serious ambiguities. The only con¬ 
sistency lies in the repeated reference to the initial standards, ar.d 
these standards lack specificity. It is not possible to conclude that 
additional regulations will rectify present shortcomings or that amend¬ 
ment of 6 KYCRR; Part 70U and 10 h'YCRR, Part 73 will provide readily 
understood temperature criteria. 

• - * * • *. I » * ' * 

' . • 1 : 1 : ; ; 

Recommendation 

Is is recommended that temperature standards for the waters of Kev York 
State be developed in accordance with the recommendations of the hTAC; 
that the stanaards not include exclusive definitions, modifications, 
limils of applicability, uncommon procedures, waivers, and mixing zones; 
and that the standards be adopted as a part of "Classifications and 
Standards of Quality And Purity" (6 KYCRR 701.3 et ceq.) and "Special 
Classifications and Standards" (6 KYCRR 702.1 et seq.). 
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36 Letter to Klashman from Paul S. Shemin, dated 
December 8, 1970. 



STATE or NEW YORK 


Department of Law 

St Ate Orrici OuiLbiNO 
SO crNtui StAtit 
MW VOKK. M.Y. IOOII 

488-7560 



December 8, 1970 


Lester M. Klashman 

Regional Director 

O.S, Department of Interior 

Pederal Water Pollution Control Administration 
2303 J.P.K. Building 
Boston, Massachusetts 02203 

Dear Mr. Klashman: 

1 received today a copy of the jtatement submitted by 
your office at the A.K.C. hearings on the LILCO Shorehara nuclear 
generating station, in connection with that statement f there are 
a few unrooolved questions that have been bothering our office, 
with which you might be able to help ua. 

According to ycur statement. New York State, until 1969, 
had federally approved thermal criteria. Your statement further 
states, however, that in 1969 New York adopted criteria which have 
not as yet received federal approval, in addition, it is stated 
that for the near shore waters of Long Island Sound in the vicinity 
of Shoreham, New York, the relevant thermal criteria are those of 
New York State. 


Which New York State thermal criteria —— the old, approved 
ones, or the new, as' yet unapproved ones? 

We also have a question as to what is meant by "thermal 
criteria" as tne term is applied to New York State. New York has 
numbered "criteria" which are in furtherance of its "standard", 
which, in essence, says "don't kill fish". When Interior approved 
Kew York's thermal criteria", did it approve the State's numbers 
(i.o. its criteria), or did it approve the State's "don't kill fish" 
standard? Did it approve both the numbered criteria as well as the 
standard? What would Interior's position be if the numbered criteria 
were shown to be insufficient to uphold the general "don't kill fish" 
standard? .. 
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To i 



Letter to Klashman from Paul S. Shemin, dated 
December 8, 1970. 



Lester M. Klashman 

0 



- 2 - December 8# 


1970 


In your statement's conclusion, after summarizing the 
t reasons for your concern about the potentially adverse effects of 

discharges into Long Island Sound, you stated: 

“In-view of the above, we recommend 
that all environmental-issues be 
considered in the issuance of the ^ ^ 

construction permit for the Shoreham 
• Nuclear Power Plant." 

Is this conclusion based uoon an interpretation of the 
* National Environmental Policy Act of 1969, which would require 
such consideration? At what stage, and by what means do you 
envision such consideration? Independent evidentiary investigation 
by the Atomic Safety Licensing Board? Consideration by the Board 
of the environmental statements of the various state and federal 
environmental agencies, with no indeoendent evidentiary proceedings? 
Consideration by the AEC itself, after permit approval by the 
licensvrg board? Would state certification under the Water Quality 
Improve ent Act of 1970 obviate the need for federal consideration 
of environmental issues such as thermal discharges in the Shoreham 
proceeding? Should State certification be obtained under the old, 
approved criteria, or the new, as yet unapproved ones? 

We would appreciate any quidanoe you could crive us in 
these matters. 


¥ 


PSSrrab 


Very truly yours. 


LOUIS J. LBPKOWITZ 
Attorney General 



PAUL S. SHEMIi! 

Assistant Attorney General 
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Letter to Shemin from Pahren, dated April 12, 1971. 
(Attachment same as that to Document 35, above.) 

IWXTrD fS-.TrS COv^VTOiT 'Vjfi 

ENVIRONMENTAL PROTECTION AGENCY 1 


-y\ 


1 




VOTER C?.VajT¥ 07RJCE 1 
John F. Kennedy Federal Bldg. 
Boston, 1-a 02203 


April 12, 1971 


Hr. Louis K. 7 fkowitz, Attorney General 

State of New York 

Dcpartivont of Law 

EO Centre Street 

Now York, New York 10013 


ATTtl: Mr. Paul S. Shenvm, Assistant Attorney General 


Dear Kr. Shemin: 

Yc.ir letter of December 8, 1970 poses many interesting questions concerning 
the New York State Themed standards and the National Environmental J~t of" 
1969. I believe that you will find that most of your questions on New York 
State thermal criteria are answered by the enclosed document which is a 
copy of our review of the thenral criteria recently submtted by Ksw York 
Stale for Federal approval. I call you.- attention particularly to the 
section entitled "Background" (pages 1 and 2), "General Remarks" (page 9), 
and "Reccrr-i'endations" (page 9). Your first question cn which set of 
criteria to use is answered on page 1 of the "Background." In answer to 
your question "What would Interior's position be if the numbered criteria 
were shown to be insufficient to uphold the general standard of "don't 
kill the fish", the recommendation of the Environmental Protection Agency 
would be to recommend that the numbered criteria be made more stringent. 

The amount of upgrading of the numerical criteria would depend upon the 
applicable water quality standard classification. 

Ibr cur Environmental Protection Agency statement on the Skoreham Kucle-:x 
Station, the rcccrrmendaU.on that all environmental issues be considered in 
the issuance of the construction permit was based upon the National Envi- 
zonncntal Policy Act of 1969. According to this Act, environ -.antal issues 
are to be considered for each Federal action. For the Shovehc-mi Station 
the next mvjor Federal actrcn is the granting cf a construction li.cense ly 
the Atomic Energy Gx.-nission. Vkerefore, for this plant the anvimmsnfcai 
issue should be received before the issuance of a construction permit. . 


Because of the many potential cnvircnr.rer.tal effects that could be caused 
by the ccnctructicn end operation of federally regulated or operated 
facilities, we believe that State certification z a required under the 
V7atc>x* Quality improvement Act of 3.970 docs rot obviate the need for Fed¬ 


eral consideration of environmental issues, such as theme! discrarcys in 
the Sooreham case. ’ 
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Letter to Shemin from Pahrcn, dated April 12, 1971. 
(Attachment same as that to Document 35, above.) 
- 2 - 


G 


State certification should be issued under the State criteria prc.rult'nted 
July 1C, 1SC9. These as you recognize, are not Federally approved, "me 
Federal Covamrrant jnust operate under the restrictions of the Federally 
approved version. ~ 

Sincerely. yOsXS, 

* 

Herbert R. Pahren 
Acting Regional Direction 


Enclosure 


Q.<L.\ VKt- (t. L. 


V/ 
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58 Letter to Commissioner Diamond from G. M. 
Hansler, dated November 10, 1971. 




ENVIRONMENTAL PROTECTION AGENCY 


Region II Office 
26 Federal Plaza 
New York, N.Y. 10007 
—-November 10, 1971 


Hr. Henry L. Diamond, Commissioner 
Department of Environmental Conservation 
50 Wolf Road 
Albany, New York 12201 

Dear Mr. Diamond: 

This concerns the matter of New Ycrk State's thermal criteria which 
are part of the New York State water quality standards, approved by 
„the Department of. the Interior in parts on July 18, 1967 and on 
August 7, 1967. 

Subsequent to original Federal approval Ncv; York State adopted on 
July 25, 1969, in accordance with Scate rules and regulations, revised 
thermal criteria. Those New York State adopted revisions were 
_promulgated utilizing public notice and public hearing procedures 
as required .by.Federal law. 

The revised and adopted New York State "Criteria Governing Thermal 
Discharges (Heated Liquids)" (July 25, 1969) were never formally 
submitted to the Secretary of the Interior or the Administrator of 
the Environmental Protection Agency for approval. However, these 
revised and State adopted thermal criteria were submitted to the 
Department of the Interior for their review and comments (See 
Attachment A). 

The Federal Water Pollution Cot rol Administration of the U.S. Depart¬ 
ment of the Interior, after evaluation, considered that the revised 
the: 1 criteria for the waters of New York State could not be approved 

as submitted (see.Attachment B). 

Further, the U.S. Department of the Interior, Federal Water Pollution 
Control Administration Regional Director in Boston informed Mr. Paul 
Eastman by lfetter on November 23, 1970 that "I regret our headquarters 
informs us that they cannot recommend to the Secretary that these 
-c—iteria-be- approved" (see attachment C) , r Detailed Federal Water 
F.elution Control Administration comments .n the objections to the 
criteria accompanied the letter to the State. 
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58 Letter to Commissioner Diamond from G. M. 

Hansler, dated November 10, 1071. 

Page 2 - Mr. Henry L'.. Diamond 

On December 2, 1970, the Federal water pollution control program was 
transferred from the Department of the Interior to the Environmental 
Protection Agency in accordance with Executive Reorganization Plan 
No. 3 of 1970. 

New York State responded to Interior's letter of November 23, 1970 
on January 8, 1971.and suggested a meeting to resolve the points at 
iasue (sec Attachment.D). 

Or April 29, 1971 a. .aeting was held involving: New York State; 
representatives of:the.EPA Region II Office of Water Programs; Richard 
Nalesnik, Director of:the Water Quality Standards Office; and members 
of the Federal Thermal Task Force, to attempt to resolve the remaining 
differences on the thermal criteria. The Federal Thermal Tr.sk Force 
consists of: 

_Frank Rainwater,.Chief, National Thermal Research Program, 

Pacific: Northwest .Water Laboratory. 

Dr. Donald Mount, Director, National Water Quality Laboratory 

Dr. Clarence:Tarzvell, Director, National Marine Water Quality 
Laboratory 

Yates Barber;. Fisa-md Wildlife Service, Department of the 
Interior.* ^ 

The $PA members:to:those discussions generally agreed that the 
July 25, 1969 criteria adopted by New York State with changes as 
recommended by a'.majority of the Federal Thermal Task Force members 
would be approvable-as:in Attachment E, "Final Revised Draft - 
Section 702.9".. It: is .-our understanding that Hew York State now 
wishes to officially; revise and adopt criteria in accordance with 
the consensus of:therFederal Thermal Trsk Force. 

Ttoo steps remain* forrFederal approval of the revised thermal criteria 
for New York State: . 

1. In accordance with Federal regulations (1G CFR 622.4(a)) 
public:notice/public hearing procedures must be applied 
. . _ to further.revise the New York State standards as adopted 

on July 25;.1969.. Also, the revisions must be adopted in 
accordanterwith .State laws, rules, and regulations. 

. ** « • 

Z. After:the:revised .'thermal criteria have been officially adopted 
.. . -by New-York-State* they should formally be submitted to the 

Environmental'Protection Agency for approval. 
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58 Letter to Commissioner Diamond from G. M. 
Hansler, dated November 10, 1971. 


Page 3 - Mr. Henry L‘. Diamond 

Ihe EPA official to whom the revised State standards must be submitted 
for approval is the Regional Administrator of EPA Region II, in ' 
accordance with the .EPA Administrator 1 s redelegation of authority of 
October 13, 1971. 

It is suggested that the New York State Department of Environmental 
Conservation give.public notice and hold the necessary public hearings 
as soon as possible.so;as to rectify the present disparity between 
existing Federally-approved thermal criteria, the State's adopted 
revisions of July 25, 1969, and EPA experts' current position regarding 
thermal criteria inr.New York State based upon water use classifications 
and new technology developed since 1967. Upon request, this office 
will assure EPA expert representation at any public hearings, in 
accordance with our views as stated during deliberations of the Federal 
Thermal Task Force.. 

New York Statels-patience .in tolerating the various reorganizations of 
the Federal water.pollution control program and response to New York 
State's thermal, criteria have been very much appreciated. An earlv 
resolution of this natter through the public notice/public hearing 
process so as to allow New York State officials, environmental groups, 
industry, and Federal.agencies to air their views will meet the letter 
and intent of the.present Federal Water Pollution Control Act. 

Sincerely yours, 

Gerald M. Hansler, P.E. 

Regional Administrator 


Enclosures 



r/ 


■i 
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Allachmenl 1—Letter to Klashman from Mctzler, 
dated July 31, 1969. 


-V/~ 

* Ma. 

IVJI 


Dwight F. Mctzlck. p. E. 

0c»w*» Comm.ihomM 


Stats ot New York 
Department of Health 
Aluany 

July 31, 1969 




Mr. Lester Klashman, Regional Director 

rederal Vfatcr Pollution Control Administration 

United States Department of the Interior 

John F. Kennedy Federal Building '* 

Boston, Massachusetts 02203 , 

• • • 

Dear Les: 

i.his is to confirm the information you received on ‘Friday 
via telephone. The Water Resources Commission that day 
. unanimously adopted Thermal Criteria for our surface waters 
and the Rules and Regulations for the implementation of the 
same. There were some minor changes requested in the Rules 
and Regulations prior to adoption. 

Attached are six copies of each. The changes requested in 
tne Rules and Regulations have been made in ink. It would 
be appreciated if you would notify your Washington office 
of this action. -■ > ■ 0 

i 

I have discussed these informally with Commissioner Dominick ~ 
and hope that you will support the acceptance of these 
criteria as federal standards. 

• ' v . V." . fi '• • * < 

. • • . . . . . • Sincerely, . 

• - * < • < 

./ 


■ ••• y/ ./rr?' • 

• Dwian’t P _ o' ! 


Dwight' F. Metzler'j P'.E. / 

’ . Deputy Commissioner / 


Attachments 

in 

? 

t -1 




\ 1 
• * • 
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Attachment 1—setter to Klashman from Mclzler, 
dated July 31, 1969. 


July 16, ivoV 


CnLzR.A GO'/a.-..;. hG VHZP,.'iAL. DISCriAf.G~3 
(hoacoc -icjicir) 


The standards for Tr.er.msi Discharges (heated liquids) to the waters 

or the state are "None alone or ir. combination with other substances or 

wastes insufficient amounts or at such temperatures as to bo injurious to 

nsh lire • •. or impair the waters for any other best usage (6NYCAR 

701.3 ot seq.) and shall be applied, under Water Pollution Control Act, 

Public Health Law Article 12 as follows: . • • ; 

. " Definitions " . 

• » • 

.1. A thermal discharge is one which is at a temperature greatc-r 

than 70°F. A discharge at a lower temperature will also be 

a thermal discharge if it results in a-temperature rise of 

the receiving water above the permissible temperature rises 

'■ ■ . listed below. ' • 

• * 

2.. jhe t'rm "addition of heat of artifieal.origin" as used 
throughout the criteria shall' include all heat from other 
than natural sources. In the event of multiple discharges, 
consideration shall be given to the cumulative effects of 

• ’i » * • , 

such discharges. .. • . . . r 

• . • 

. . « . 

3. Coastal waters are those marine waters within the terri- 

tonal limits of tho state other than estuaries.^ 

• EstuaiJes are the tidal portions of all rivers and streams, 

.the bays u the scuthshore of Long Island and Peconic Eay.^ 


*he v/aters ot Long Island Sound and its bays or portions ^hereof have 
characteristics of either coastal waters and/or estuaries. The criteria 
to bo applied to any particular project will depend upon tho site loc*bio"> 
end all ocher re.evanc facts. . The applicable criteria will be determined 
as provided in Paragraphs 1 and 2 of "Additional Limitations or Modifies tic 
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Attachment 1—Letter to k.jshman from M'tzler, 
dated July 31, 1969. -> 


rTi'zsr. 


/ 




- me water temperature at tno ^ urfs co/ os ; scream shall not bo 
raised to more than 90 c ? at any point. Further, at least 50 
percent of the crocs sectional area and/or volume of the flow 
of the stream including a minimum of i/3 of the surface as 
measured from shore to shore shall not be raided to more 
than 5°F over the temperature that existed before tho 
addition of heat of artificial origin or to a maximum of 
S6°F whichever is less,^ except during periods oi the year 
when streem temperature' aro below 39°F. A greater than 
.5°? increase may be authorized under "Additional Limitations 
or Modifications" (post). For the protection of the aquatic 
biota from severe temperature changes, routine chut down of 

• entire thermal discharge at any cite.should not be 

* . • 
scheduled during the period from December through March. 

• . . . • 

- No discharges at a temperature over 70°F will be pormittod • 

M ; 

at any time to streams clccsifiod for trout. From June 
through September, no discharges at any tomporaturo will 
be permitted that will raise the temperature of tho stream 

more than 2°F ovor that which existed before the addition 

•% • • • 

* . * t V 

of heat of artificial origin. From October through May, 

• , • 

no discharges at any temperature will be permitted that will * 


2 * 

It is recognizod that because of widely .varying conditions in streams and 
estuaries, the Commissioner will establish, where nococsary to moot tho 
'standards for thormai discharges, a' lcwor maximum 6vrfaco wator tomporaturo 
cr.d a greater sor.c of passage under tho procedures cot forth in "Additiontl 
Limitations or *^odi«i cations . ... 






2.4 















Attachment 1—Letter to Klashman from Melzler, 
dated July 31, 1969. 




VmO 'bU.'Pb. uiTu O* *w.*C - otl'Oc.t<*i liiOVi/ '•-tun 5^** OV C«'«Ci v 

v/*v*cr, C'Xis'.as uhVOmw’ "tw vuui.*c*or, oi* nose oi* c*c}nciul 


Origin or 


irimars of o0°7 whichever is loss. 


7'ow:ioa: 

oo • e AR * _ 


i,*.o v/u'cci* vOujOI'c ci 1 •*■ o curraco or s laxo snsxl nor 
bo raised more.* ‘chan 3°F over the* tomperaturo that existed : 
before the addition of host of artificial origin, except 
that within a radius of 300 foot or equivalent area 3 froir. 
the point of discharge, this temperature may bo exceeded, 
xn laxos subject to strati 11 cation, tno thermal ciccnargos 
snail so coniines to tno at 1 1 smnotic area. 

. ino water tca^Cit'Ciii'c ac a,o icunaco oi coascal v/ato^s 
shall not bo raised core‘than h°? over tho' monthly moans . 

ef maximum daily temperatures from October through Juno '' •' 

*. ••• * * 

. nor more than l.vv from July through S opt ember oxcopt . . 

... that within a radius of 300. foot •or oquivalont- area 3 --; -v .a.. . 

from tho point of discharge this .tomperaturo may bo •• ' 

. • •; / / * . •. ’ • 

©xcoodod. * • ’ * . * \ • 

• • • . * 

- The water tomperaturo at tho surface of an oatucry chall'. 

not be raised to more than v0°? at any point provided • 

1 

further, at least 50 percent of tho cross soctional aroa 
and/or volume of‘the flow of tl estuary including a 
minimum of 1/3 of the surface as mGasured from water edge . 


°fa is .recognized that a radius of SCO-foot or equivalent area may bo too 
liberal or too restrictive and that s'lessor or a groator aroa may bo . 
required or permitted under tho''procedures set forth in "Additional 
•Limitations or .Vodifications". , s . : , . • .-.•.a. .. • 


•■ . . . . - *. . . ** 

• .. • .ii'. • • .i • .• • •. y • .“•••■ 

• • *• •■».*• • 
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Attachment 1—Letter to Klashman from Melzler, 
dated )uly 31, 1969. 


. V'* Viuww'* w*w Cii.y j j Ci« v*CtO) iiiuii r.oc bo *u«coo 

. vO tViOir0 c«*.ur. wVv.* vr.o 'Cc«HporCi‘cu» o ^r»u c ox.s co bo*o* o 

i ’ 1 • 

tr.o ccciw.Ou o. O'.* origin oi* a rr.axi»7i ! jrn 

of So 0 ?, whichever ie lees. 2 Hov/ovor, curing July through 
Sw*y cGm'oo. g • c*«%‘ \/c ww*. wwuVwOw c'u a o u c wh j Gw* VuCo o4 on 
00wUc.iv Safeco tr.o addition of hoot of artificial origin 
is i/.oro than 33 ^ 7 v an inc*:oaao in wosvporaturo not to 
oxcoc. # ' j a*c any pom*w ox *cno occuarmo pa a a a g away 

os oolmoawoa a-ae/cp aoy oo pc , rr« a »i > w*coo« 

Anr*:-VIO a 1 ’t 0?. .OPT 7TCATIONS 

.no Co;;.7.iaaionor o* hoal'cn i.ay iavio*«C' lx«vi a Cwwiouw anchor coaci wlouw in 
addition to tho stated criteria \.*horo ho dotcivninos* in tho oxorcioo of- 
hie discretion, that such additional limitations cnc/or conditions aro 
necessary to maintain tho quality or tho rocoiving waters for tho 
boo*c u.cqo c«a e vSreca*eec«iS and o'crttcc.vo awsxgncd*sy eno-da.or <* . • 
ivssourcos Commission pursuant to Public Health Law, Article 12, § 1203. 
Tho Co.v.v.issicner may author!ao a conditional modification of the stated 
criteria upon application. Upon receipt of cuch application tho 
Commission shall confer with tho Federal Y'ator Pollution Control 

Administration and shall transmit to that agoncy information to enable 

. " « • * % 

tho Secretary of tho Interior to.fulfill his responsibilities under 

reder ,1 law. Tno applicant shall have tho burden of establishing to . 

* • * # ' • •• 

tho satisfaction of tho Commissioner of Health that one or more of 

the criteria aro unnocosssrily rostr'ictivo as to a particular projact 
in that a modification of such criterion, or criteria, as tho case 
nay bo, would not impair tho quality of tho rocoiving viators so as 
to advorsoly affect thorn for tho "host usago" classifications and 

■ ' " . . ..V. 1 .!• j> •’ . ,* # •»« - • 24 
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Attachment 1—Letter to Klashman from Melzler, 
dated July 31, 1969. 


CoiiCw*, Cj u ww*^iiwu * 3 / wmw* hu*»s>» i^o oOii.fiMo o icr«c* 

:^y, WuGj .“io cc'’cC'*Mui‘iCa i*c wO <j>o «r. ».*«o puolic irrcorocit) r«o 1 d u pub »1 c 

/ocinnQ upon wi*i^ upjiiCww«on• • • 

O. Any such modification shall be conditioned upon post-operational 
?*3n. .or buu.c.Otu*. vrOkaCattcnc o*, or cnangc iH) tne 
znermsl discharge shall bo developed and submitted as part of the 
application to the Commissioner which shall be implemented upon order 
of the Commissioner in the event that'post-operational experience shews 
a trend toward impairment by the discharge of the quality of tho 
receiving waters for the assigned "best usage” classifications and 


CXai'iCtu* Od • 


* Stilus AMD REGULATIONS 


The Commissioner may adopt rules and regulations with the approval * 
02 rene hater Resources Commission governing the procedures prescribed or _ 
authorized herein. Such rules and regulations may include tho methods and 
procedures ror tho making of tests and analytical determinations hereunder 
and tne notice and hearing- procedure to bo foliowod in administering 

N 

Acc. c.Cnyl Liwiwd.*ons or .^oaincs'cicns”. above. , * . • _ 

!■■••• : • : <■ . 

FXT£\T 0? A??J,"CABThITY OF C3ITS3IA TC -XISTIKG DISCHARC-SS 
In determining whether a discharge existing prior to tho adoption , 
or tne above criteria complies with the applicable standard for thormal 
discharges (‘Xono alor.e or in combination with other 6Ubotoncos or wastes 

in sufficient amounts or at such temperature as to be injurious to fish 

X * . . 

lifo ... or impair the waters for any other best usage ...” (6XYCRR 701.3 ot soc 
• •». • « » •.».»•* •’ 
those critoria aro intended only to be a fremo of roforenco. 


# • ,m : 
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Attachment 2—Letter to Metzler from Dominick, dated 
November 14, 1969. 


Attachment B 


NOV. 14 1969 


Dear Mr. Metzler: 

An evaluation of the New York water quality standards approved 
by thj Department of the Interior on July 18, 1957 necessitates 
consideration of significant aspects of these standards by our 
respective water pollution control staffs. These include provisions 
to protect and preserve existing high quality waters; development 
of stream classifications more compatible with those of neighboring 
[ILLEGIBLE] 

classification of some Class D and SD waters; establishment of a 
pH standard in coastal and tidal waters; establishment of [ILLEGIBLE] 
criteria for radioactive substances for the protection of public 
water supplies; upgrading of treatment requirements to remove 
phosphates from waters discharged into Lakes Erie and Ontario, 
and [ILLEGIBLE] for Lake 

Champlain and the Hudson River. 

I know our Regional Staff haa had discussions with you on these 
problems. The Director of the Northeast Regional Office of the 
Federal Water Pollution Control Administration has been requested 
tc get in touch with you concerning the incorporation of these ele¬ 
ments as part of the enforceable standards of your State. I am 
sure with the spirit of cooperation that has always existed between 
your State and this Department that these issues can be resolved 
in the very near future. 

Sincerely yours. 


s/ David D. Dominick 
Commissioner 

Dwight F. Metzler 
Deputy Commissioner 
State Department of Health 
84 Holland Avenue 
Albany, New York 12200 

cc: Region (2) 

Archives (2) 

Mr. Stein 
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Attachment 3—Letter to Eastman from Kiashman 
dated November 23, 1970. (Annexed document 
same as Document 35 above.) 

* . DEPARTMENT Or YrLi INTERIOR 

FEDERAL WATER POLLUTION CONTROL ADMINISTRATION 
Northeast Region 

John y. Kerov;dy Federal Building 
Boston, Massachusetts C2203 


II u 


Attachment C 


verobor 23 , 1970 


Mr. Paul W. Eastman . 

Director, Division of Pure Voters 

Kcw York State- Department of • • . * . * ' 

Environmental Conservation 

Albany, 1,'cw York 12201 

Dear Mr. Eastman; 

This vill supplement our recent discussions concerning your Criteria 
CovoiT.tr .3 Thermal Discharges dated July ).6, 1969 , vhich you submitted 
for approval by the Secretary of the Interior. I regret our head¬ 
quarters informs us they cannot recommend to the Secretary that these 
criteria be approved. 

. • . • • 

I am attaching our detailed comments. After you have on opportunity 
to review thcra, I suggest vc arrange to discuss them further. 

• • • Sincerely yours. 


Attachment; * 

Reviev of Lew York Criteria 
Governing Thermal Discharges 


Lester K. Kiashman 
Regional Dir.ctor 
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Henry L Djrr.or. 
Commissioner 
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* -""- Attachment 4—Lellei lo Pahren from Stevens, dated 

* • • • .*• January 8, 1971. 

• ’ Attachment D 

• ! ' • 

nv WorV Stele Deportment of Environmental Conservation ■. 

, M( w.N Y >2201 

' i 


January 8, 1971 


‘Mr. Herbert Pahren . 

, Federal Water Quality Administration 

Department of the Interior" i ' ' ' . '. 

John F. Kennedy Federal Building 
Boston, Massachusetts 02203 

Dear Herb: 

You asked that v/e set down our comments on the comments you s«nt 
us on our Thermal Criteria. I think that is a good idea. 

The comments from FWQA were also reviewed by Mr. George Burdick 

_?f, this D -Partment and a member of the Subcommittee for Fish, Other Aquatic 

Life and Wildlife which developed the "Green Book". I cm attaching a copy 
of the comments he drafted. . * 

Nowhere, in any of these discussions, can I find any recognition 
or acknowledge or our standard relating to heated liquids or thermal 
discharges. As is pointed out in 704.1 the standard is, "None alone or 
. in combination with other substances or wastes in sufficient amounts or 
at such temperatures as to be injurious to fish life ... or impair th= 
water for any other best usage ...". To go into court on the charge of 
contravention of stream standards, all that is necessary is to prove that 
the discharge is injurious to fish life. Wa are not making it complicated 
by playing the "numbers game". • 3 * 

... ^ ow 1 kf * OW th f t different lawyers have different ideas as to 

the v/3ys they want tha laws written under which they will have to s*ek 
court action. This was clearly brought home to me when I sat in on” 
discussions of effluent standards for both Orsanco and ISC. In one cas® 
the attorney wanted a "laundry list" of hazardous chemicals and their . 

*• S 11 ®Jhe ether attorney wanted merely a broad definition that 

would allow him to take action on any chemical that he could prove was 
hazardous. It is cur feeling that with things moving so swiftly as they 
are now, concepts are far better than figures. 

Def initio ns * • 

x , No * 1 ; You mention as an example the discharge of a heated 
I? 0 ?' - 10 fc’/pallamion. If you note under lakes all discharges 

■ IL Vlu ? t0 m' •5i 1 i5 n0tic 3iCa wMch docs allow discharge 
to the h/polimnion. Also 73.16 D spells out the conditions und:r which 

discharges to the hypolimnion would ce permitted. Therefore, we fail 
to see any substance to this comment.‘ 


a?sa 










uu 

Allachmcnl 4—Leller lo Pahren from Slevcns, dated 
January 8, 1971. 

Mr. Herbert Pahren -2- January 


January 0, 1971 


No. 2.'.--Omitted foi the present as you have done. 

Nos. 3 & 4 -Our problem with relation to Long Island Sound, 
stems from the action of the Department of the Interior classifying it 
as an estuary.. This was never our intent when wo separated estuaries 
from coastal waters,. It would be helpful to us it the Federal estab¬ 
lishment would change their classification of the Sound. . .• 

Streams - Non- trout W aters 

; • • The ward "surface" was used here deliberately. This applies 

to any point on the surface even that directly over the point of dis¬ 
charge. It-was:done:to protect the floating aquatic organisms that 
are incapable-of motion on their own to avoid high temperatures. It 
was our feeling that it would be the fish themselves that would be present 
below the surface anci they are capable of motion so as to avoid sr.y places 
that would effect.them; 


-With-reference to the 90°F maximum, this is precisely that. 

In cases when-it.isstoo high because of the presence of fish that would 
be adversely affected, the State will set a lower limit. Also as 
mentioned earlier, this is at any point, even directly over the point 
of discharge.. 

. 

I. don’t understand yourcomment, "... considered a mixing zone. 
The use of a;portion or a stream for this purpose is not acceptable." 

On page- 31. off the "Green Book" it states, "The shape and size of mixir .3 
areas will vary.with the location, size, character, and use of the 
receiving water: and should be established by proper administrative 
authority"... V/e.= have boen given to understand *hat the thermal criteria 
for Connecticut.has.been approved. Number 2 under General Policy states, 
"In the discharge.of/waste treatment plant effluent and cooling waters * 
to the receiving.waters, cognizance shall be given both in time and 
distance to: allow forimixing of effluent and stream. Such distances 
required for:complete mixing shall not affect the water usage class 
adopted but shall .be defined'and controlled by the Commission." 

Vermont asked-forrassistance from FWQA in drafting V/ater Use Classes 
and Standards. Iothe draft submitted by FWQA is the statement, 
•Cognizance nay be given to reasonable time and distance to allow for 
mixing of effluentjnd receiving waters. Such distances required for 
mixing shall.be defined and controlled by the regulatory authority 
recognizing adjacent .and downstream State water use." 

« 

\ -• • 

•v Here^agaib'the maximum is not mandatory. If any of the fish . 

you mention are-:present, our regulation.- allows us to recognize this and 
to set the limit-.aecordingly. Y/hat temperature would you recommend in 
• the absence of"theserspecies? ..... 
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Attachment 4—Letter to Pahren from Stevens, dated 
(anuary 8, 1971. 

iron " -3- ~ January 3, 1971 


; Hr. Herbert Pahrrn 


! We fool that our definition of a passawoy is superior to that 

i proposed by NTA because it requires that a portion of the surface water 
! be retained at a temperature that would permit fish passage. Under the 
| definition of NTAC; the heated water could cover the entire surface of 
I the stream and thus adversely affect those organisms not capable of 
i motion on their-own.. 

! Stre ams - JTrout .Waters. 

■ — * » 

Mr. Burditk has commented on most of the suggestions here 
{ because they are in-the area of fish life , t 

; With reference :to your fourth comment, please check the 

• wording in Recommendation 1- of the "Green Boole" Page 42. Vie copied 
this accurately. 

Lakes ... 

~ 7' WeTh'ave:n>ade:previous comments on this item._ 

. • ... 

V Ic are aware of 'what NTAC has said about the hypolimnion of 
lake- and believe that v/a have adequately protected these waters. Are 
you familiar with the work that J. M. Symons of Fi'iQA is doing and 
publishing? 

Coastal Waters.- * 

■ - —- — '■ - - 1 - ■' - • • 

These:items-have been discussed previously plus the comments 
from Mr. Burdick. 

Estua ries or rt'o .i* of Estu aries • • > 

• These:itemshave beer discussed previously plus the comments 
from /At. Burdick'.. 

Add it iona l Llmit atibns o r Mod ifica tions 

• * * m * • fc • 

. Your .comments are unclear.. 

Extent of Appli cability_of _Crite_ri_a_to_Exi_stinq Discha rges 

Thikiititrue.-. We have a standard that is enforceable in a 
\ court of law and.the criteria is a "frame of reference". In this state, 

■ lit. is the Attorney .General who represents the State in a law suit. This 
Vmatter was written-by-an Assistant Attorney General in a way that he 
Celt best suited his purpose to obtain convictions. 

fpprbval of Plans and Issuance of JPeiai.t^s 


S 73.10 (A) We have no objection. 


§ 73.10 (L) We see no improvement in this v.-v.-dlng over the 
one wo' chose. • , 


. I 


2G0 v 


/ 











* "*■ Mr. Herbert Pahren 
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Attachment 4—Letter lo Pahren from Stevens, daled 
January 8, 1971. 

-.1- - January 9, 1971 


, § 73.10 (M) Yfo.see.no improvement in this wording over the 

i one we chose. - • 

l * 

jt * ... ; 

j § 73.10 (N) V/e sec no improvement in this wording over the 

j one wo chose. \ , . 

(With reference to the definitions suggested in 73.10 (L), (f.i) 

! 'and (N) v/e wonder why,, if "the ones suggested are so good, FWQA does not 
1 juse them. I refer to the definitions used in the Glossary of the Report 
i'jon Pollution of the Interstate Waters of Lake Champlain and Its Tributaries’ 

|and printed on page 152'of the Proceedings of the Conference held 
November 13 at Burlington, Vermont and Decembc • 19-20, 1969, Boston, Mass.) 




§ 73.11. (A)! Don't know what you are driving at. 

£ 73.11 (B) Discussed previously. 

§ 73.14 (n) Agreed that this need c clarification. 

§ 73.15: (F)] We:have.no such item.' _ 

§ 73.16 (A) See Mr. Burdick's comments. ’ 

§ 73.16 (B)' Again,- I i..er you to the work being done by J. M. Symons. 

§ 73.16 (0) This is a legal question and the answer here was 
draffcd by our Assistant'Attorney General to be in keeping with Hew York 
State law. 

§ 73.18 Here;again we would have to refer you to our Assistant 
Attorney General. 

As I understand it*the most effective tool the Federal Government 
has now for legal: actidrragainst polluters is the 1899 Harbors and Rivers 
Act. The beauty of;‘this:act .is that it is uncluttered by figures. V/e 
feel exactly the same:way about our "Standards". 

We wilT be:looking forward to a meeting with you to resolve 
6ome of these points.., 

• • • . 4 * . 

. '■ Sincerely, 

Donald B.-Stevens, P.E. 

. : . . . . Director 

. “ ■ ■ Bureau of Water Quality Management 

Attachment 
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Attachment 5— Draft Section 702.9— Thermal 
Discharges—revised September 28, 1971. 

- 2 - 


STREAMS 

NON-TROUT 
WATERS. 


TROUT 

WATERS 


- The water temperature at the surface of a stream 

shall not be raised to more than 90°F at any point., 
Further, in at least 50 percent of the cross sectional 
area and/or volume of the flow of the stream including 
at least a minimum of 1/3 of the surface as measured 
from shore to shore shall not be raised to more than 
5°F at any point over the temperature that existed 
before the addition of heat of artificial origin or 
to a maximum of 06°F whichever is less^ Further, the 
discharge must meet the additional requirement that 
no more than a distance of 1000 feet on the surface in 
. ‘ any direction shall be raised more than 5°F over the 
temperature that existed before the addition of heat 
of artificial origin or to a maximum of 06°F, whichever 
is less. For the protection of the aquatic biota from 
severe temperature changes, routine shutdown of an 
entire thermal discharge at any site should not be 
scheduled during the period from December through March. 


— No discharges at a temperature over 70 °f will be 

permitted at any time to streams classified for trout, 

From June f through September, no discharges at any 

*• .* 

temperature will be permitted that will raise the • 
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Attachment 5—Draft Section 702.9—Thermal 
'■ Discharges—revised September 28, 1971. 

-3- 

temperature of the stream more than 2 °f over that 
which existed before the addition of heat of artificial 
. origin. From October through May, no discharges at ar.y 

temperature will be permitted that will raise the 
temperature of the straam more than 5°F over that which 
existed before the addition of heat of artificial origin 
or to a maximum of 50°F whichever is less. 

LAKES AND 

RESERVOIRS _ The water temperature at the surface of a lake shall 
not be raised more than 3°F over the temperature that 

// 

• - existed before the addition of heat of artificial origin 

except that within a radius of 300 feet or equivalent 
area from the point of discharge, this temperature may 
be exceeded. In lakes subject to stratification, the 
thermal discharges shall be confined to the epilimnion. 

COASTAL 

WATERS . - The water temperature at the surface of coastal waters 

t shall not be raised more than 4°F over the temperature 

that existed before the addition of heat of artificial 
prigin from October through June nor more than 1.5°F 


i s recognized that because of widely varying conditions in stream.- 
and estuaries, the Commissioner will establish, where necessary to 
meet the standards for thermal discharges, a lowrmaximum surface 
water temperature and a greater zone of passage under the procedures 
set forth in "Additional Limitations or Modifications." 
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from July.through September except that within a 
radius of 300 feet or equivalent area from the point 
of discharge this temperature may be exceeded. in 
. coastal waters subject to stratification, discharges , 

shall be confined to the epilimnion. 

ESTUARIES -The water temperature at the surface of an ‘estuary shall 
not be raised to more than 90°F at any point. Further, 
in at least 50 percent of the cross-sectional area and/or 
volume of the flow of the estuary including a minimum 
of at least 1/3 of the surface as measured from water 
.edge .to water edge at any stage of tide, shall not be 
raised to more than 4°F over the temperature that existed 


before the addition of heat of artificial origin lor a 


maxim um of 83°F, whichever is jess .during the period 
. from October through June or more/than 1 1/2 °f during the 
period July through September* Further the discharge 
• must medt the additional requirement that no more than 
a di£ *ance of 1000 feet on the surface in any direction 
shall be raised more than 4°F over the temperature that 
existed before the addition of heat of artificial origin 
or a maximum of 83°F, whichever is less during the period 
from October through June or more than 1 1/2°F during the 
period from July through September. 


1 see Ante 
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ENCLOSED 

BAYS 


Because of the studies that have been made on the 
estuarial portion of the Hudson River, the need for 
limiting the temperature rise here during July through 
September to 1 1/2°F is waived and the conditions 
specified for October through June will be permitted 
year-round. 

No temperature arise except that which occurs naturally 
will be permitted in enclosed bays. 
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Henry L.Diamono 

Commissioned 


State of New York 
Department of 
Environmental Conservation 
Albany 


November 22, 1971 




Dear Mr. Hansler: . 

This will acknowledge receipt of your letter dated 
November 10, 1971, concerning New York State's thermal 
criteria and the various attachments. All of these doc¬ 
uments have been carefully reviewed. 

We find that the criteria contained in Attachment E "Final 
Revised Draft - Section 702.9" which war recommended by 
a majority of the Federal Thermal Task Force is substantially 
the one arrived at by representatives of this department 
after consultation with the Task Force. Therefore we see 
no need for further negotiations before submitting this to 
a public hearing. 

I ’ .» 

We will proceed in the very near future to hold the required 
public hearing according to our .laws, rules and regulations. 
You will be kept informed of these arrangements and we 
appreciate your offer of expert testimony at the hearing. 


Y 


Mr. Gerald M. Hansler, P.E, 
Regional Administrator 
Region II Office 
26 Federal Plaza 
New York, New York 10007 


46 , 
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65 Letter to Governor Rockefeller from G. M. 
Hansler, dated January 17, 1973. 


January 17, 1973 


Honorable Nelson D. Rockefeller 
Governor of the State of New York ' 

Albany, New York 12201 

Dear Governor Rockefeller: 

In accordance with Section 303(a) of the Federal hater Pollution Control 
Act Amendments of 1972 (FWPCAA), PL 92-500, the Environmental Protection 
Agency has reviewed the interstate water quality standards for the State 
or New York, 6 XYCRR 000-941. The standards for interstate waters shall 
remain ir» effect, with the exception of these standards recorded in this 
document, which were found to be inconsistent with the applicable require¬ 
ments of the FWPCAA. 

EPA Policy ' u 

It is the policy of EPA in evaluating the-adequacy or State water 
quality standards, under FhPCAA, to determine necessary revisions in: 

(1) the definition of use classifications, (2) the water quality criteria 
applicable to various use classifications, and (3) the use classification 
of specific waterways. The implementation plan portion of water quality 
standards can be revised under the Section 402 permit program or the 
Section 303(e) planning process of the FWPCAA ar.d need not be handled as 
part of the water quality standards revision process. 

It is EPA's further policy, to require all waters to receive a’use 
classification which will protect those waters for: 

(A) recreational us*e in the water (whole body contact) and- 
the preservation and propagation of desirable (indigenous) 
species of aquatic biota; or 

(B) recreational use on the water (fishing, wading, boating, 
etc.) and the preservation and propagation of desirable 
(indigenous) species of aquatic biota. 

Use and value of water for public water supplies, agricultural, industrial, 
and other purposes, as well as navigation, shall also be considered in 
setting standards, but in no case, except as provided below, shall the 
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criteria supporting these uses be permitted to interfere with recreational 
uses and the preservation of desirable species of aquatic biota. (See 
Attachment 1 - Descriptions of Federal Use Classifications.) 

Some waters, because of naturally occurring poor quality, man-made 
pollution or technological limitations may qualify for an excepted 
classification. This determination, however, must be made on a case by 
case basis following ar. analysis of each such area. The analysis should 
be based on presently available information and must contain sufficient 
• data to support the request for exception based on natural condition of 
the hater or on technological limitations prohibiting imorovement of 
water- quality to the degree necessary." 

Detail as to the above EPA policy is contained in the document 
enclosed as Attachment II - Guidelines for Developing or Revising Water 
Quality Standards Under the Federal Water Pollution Control Act Amendments 
of 1972. , 

EPA's gauge for determining minimum acceptable water ouality criteria 
is the Water Quality Criteri a Report of the National Technical ‘Advisory 
Committee to the Secretary of the Interior - April, j ; 6S (the "Green— 
Book"), and other information provided from time to tine by EPA. An 
example of "other information" is the summai-y evaluation and recommendations 
of tne Federal Thermal Task Force regarding New York State revised thermal 
criteria. The "Green Book" criteria and the EPA recommendations on 
New York State thermal criteria are included in Attachment III - Minimum 
Federal Water Quality Criteria. 

The antidegradation statement previously adopted by the State and 
approved by the Federal government, will remain in effect as part of the 
water quality standards for all navigable waters. Its application will 
be consistent with the goals, objectives and requirements of the various 
provisions of the Federal Water Pollution Control Act Amendments of 1972. 

Unacceptable Use Classifications 

The present Federally approved New York State use classifications 
that were found to be now inconsistent with the FKPCAA are listed below: 

1. Part 701.3, Class D 

2. Part 701.4, Class SD 

3. Part ^02.3, Class II 

4. Part 702.4, Class I" 

5. Part 702.5, Class II 

The above five use classifications were found not to be equivalent or 
better than the Federal Classes A or B as identified in Attachment I. These 
five use classification-must be upgraded to at least the Federal B. level 
unless an exception is requested by you and granted by the ETA in accordance 
with applicable procedures. 
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Unacceptable Water Quality Criteria 

The minimum acceptable water quality criteria as abstracted from 
the "Green Book" are included in Attachment III. The required water 
quality criteria changes for each New York State use classification 
are given in Attachment IV - Required Changes in New York Water Quality 
Standards. 


Waters Requiring 


graded Use Classifications 


All waters not classified at levels equivalent to Federal Classes 
A or B must be upgraded to a water use classification at leaist equivalent 
to Federal Class B, or higher where interstate or international agreements 
exist. The interstate waters in your State which are now classified at 
a level below Federal Class B and which must be upgraded are listed in 
Attachment V - Waters of the State of New York Requiring Upgrading to 
Federal Class B or the Equivalent State Use Classification and lVatersof 
the State of Neve York/DRBC Requiring Upgrading to Federal Class A or the 
Equivalent NY/DRBC Use Classification. 

Waters previously classified ay State use classification at levels v 
comparable to Federal Class B are not required to be upgraded to Federal 
Class A. However, you may, at~this time, raise the classification 
of these Waters if you so desire. For your convenience, a list of all 
interstate and intrastate waters, along with their present State use 
classification and their equivalent Federal classification (A or B), 
will follow under separate cover. 

Actions Necessary On Part of State 

The required changes in use classifications and water quality criteria 
enumerated herein specifically and solely apply to all interstate waters. 
This letter constitutes offical notification of required State action. 
Similar changes will probably be required with respect to intrastate waters 
as well. However, official notification of such action on intrastate 
waters will be forthcoming in accordance with the time schedule outlined 
in the FlvPCAA and the enclosed regulations (Attachment VI - Water Quality 
Standards, Notice of Interstate and Intrastate Standards Subject to Agency 
Review as published in the Federal Register, Vol. 37, No. 2S1-Friday, 
December 29, 1972). 

Requests for exceptions to use classifications or criteria should he 
submitted to me with supporting documentation. If, based upon natural 
conditions or upon adequate socio-economic analyses, the desired uses 
are not possible, exceptions can be made. In these cases, the exceptions 
will be granted for a specific water body of for a specific criterion. 

•If, for example, the Sfate adequately demonstrates that natural or man¬ 
made conditions, which cannot be realistically controlled, preclude 
attainment of the desired water quality criterion for turbidity, this 
single criterion will be excepted for the body of water in question. 
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In accordance with Section 503(a)(1) of the Fh’PCAA, you are hereby 
notified that your present Federally approved interstate water quality 
standards must be revised and legally adopted as specified above within 
90 days. However, if you desire to make the needed revisions, but cannot 
accomplish the task within ninety days, please continue the process and 
seek final adoption as soon as possible. The reason,for this is that 
the law allows the States at least 510 days to adop^necessary revisions 
before EPA must finally promulgate (90 days after notifying Governor or 
State agency; 30 days for EPA to promptly propose if State hasn't adopted 
and an additional 190 days for EPA to promulgate- it State- hasn't finally 
adopted. • . 


It is hoped that New York State will move as expeditiously as 
possible to revise its standards as necessary, thereby obviating the 
necessity of Federal promulgation. My staff and I offer our fullest 
cooperation and assistance in your efforts to revise New York State 
interstate water quality standards. 

i 

' Sincerely yours. 


Gerald M. Hansler, P.E. 
Regional Administrator 

Attachments 

cc: Henry L. Diamond, Commissioner 
New York State Department of 
Environmental Conservation 

Eugene Seebald, Director 
Pure Waters 

New York State Department of 
Environmental Conservation 


R. D. Ricci 
C. N. Durfor 
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Attachment I 


Desc ri ption of Feder al Use Classification - A l B 


Federil Class A: Primary Water Contact Rccroation and Other Uses .* 

A surface '..'ator source intended fer uses where the human body rray 
come in direct cor.tcct with che raw water to the point cf complete body 
subrerctr.ee and for use in propagation and maintenance cf desirable (in¬ 
digenous) aquatic biota. The raw water nay he ingested accidentally and 
certain sensitive body organs such as eyes, ears, nose and so ferth may 
be execsed to the water. Although the water may be invested accidentally 
it is not intended to be used as a potable supply unless acceptable treat 
ment is applied. The water may be usea for swimming, water skiing, skin 
diving and other similar activities, as a raw water source for public 
water supply, for growth and propagation of desirable (indigenous) pecu¬ 
lations of fish, other aquatic and serai-aquatic life and wildlife both 
marine and fresh water, for agricultural/industrial water supply, and for 
navigation. 

— > 


rcdei'ol Class ft: fish, Wildlife an d Other Aquatic and Semi-Aquatic Life 

and (itiier lisps .* 

A surface water source suitable for. all Class A uses except primary 
contact recreation. The uses include the growth and propagation of de¬ 
sirable (indigenous) Dopulations of fish, other aquatic and semi-aquatic 
life and wildlife both marine and fres..water. <The water may be used for 
trout habitat, warm water fish habitat, wildlife habitat and other simi¬ 
lar uses and is also suitable for secondary water contact recreation 
such as fishing, boating or activities where ingestion c.f the v/ater is 
not probable, as a raw water source for public water suoply, for agricul¬ 
tural/industrial water supply, and for navigation. 


^Criteria for Classes A and B are equal to or more stringent than those 
of the USPHS applicable to a raw water source for public water supply. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D C 20460 


Jan. 5, 1973 Office of the 

Administrator 


All Water Quality Officials: 

The enactment of the Federal Water Pollution Control 
Act Amendments of 1972 imposes several legislative mandates 
with respect to the development and revision of water quality 
standards. In fulfilling its obligation to review and approve 
water quality standards adopted by the States, the Environmental 
Protection Agency will apply the policies and guidelines in¬ 
cluded in this document. 

These policies and guidelines reflect both the knowledge 
gained from our initial effort to develop standards and additional 
requirements necessary to fulfill the goals and objectives of 
the 1972 Amendments. 

Within the limits of our resources, the EPA will assist 
States in developing or revising their standards. I am sure 
that the spirit of cooperation experienced in our first stan¬ 
dards effort and in subsequent water quality improvement programs 
will continue. 


William D. Ruckelshaus 
Administrator 
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A. WATERS COVERED BY THE ACT 

Water quality standards are to be established for and made applicable 
to all interstate and intrastate waters under the provisions of the Water 
Pollution Control Act Amendments of 1972 (FWPCAA). The Act contains different time 
schedules for establishment and approval of intrastate standards depending 
upon whether or not a State now has such standards (see page 10).. After 
adoption by the State and approval by EPA, standards will apply to all navigable 
waters; the terms interstate and intrastate will have no significance. 
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B. OBJECTIVE, GOALS AND POLICIES 

Objective 

The objective of the Federal Water Pollution Control 
Act Amendments of 1972 is to restore and maintain the chemical, 
physical, and biological integrity of the Nation’s waters. 

[Sec. 101(a)]. 

Goals 

National goals established to achieve the stated objective 
include: (1) that the dischargt of pollutants into the navigable 
waters be eliminated by 1985, [Sec. 101(a)(1)1, (2) that wherever 
attainable, an interim goal of water quality which provides for 
the protection and propagation of fish, shellfish, and wildlife 
and provides for recreation in and on the water be achieved by 
July 1, 1983, [Sec. 101(a)(2)] and (3) that the water quality 
standards established shall be such as to protect the public 
health or welfare, enhance the quality of water and serve the 
purposes of this Act, [Sec. 303(a)(b)(c)]. 

Policies 

The applicable policies are as follows: 

(1) The discharge of toxic pollutants in toxic amounts 
be prohibited. [Sec. 101(a)(3)]. 

(2) Areawide waste treatment management planning processes 
be developed and implemented to assure adequate control of 
sources of pollutants in each State.[Sec. 101(a)(5)]. 

(3) To recognize, preserve, and protect the primary 
responsibilities and rights of States to prevent, reduce, 

2 


v3 05 



107 

Attachment II—Guidelines for Developing nr Revising 
Water Quality Standards, dated January 1973. 
and eliminate pollution, to plan the development and use (including 

restoration, preservation, and enhancement) of land and water resources, 

and to consult with the Administrator in the exercise of this authority 

under this Act. [Sec. 101(b)] 

(4) That the President, acting through the Secretary of State and such 
national and international organizations as he determines appropriate, 
shall take such action as may be necessary to insure that to the fullest 
extent possible all foreign countries shall take meaningful action for 
the prevention, reduction and elimination of pollution in their water 
and in international waters and for the achievement of goals regarding 
the elimination of discharge of pollutants and the improvement of water 
quality to at least the same extent as the United States does under its 
laws. [Sec. 101(c)] 

(5) Public participation in the development, revision, and enforcement 
of any regulation, standard, effluent limitation, plan, or program 
established by the Administrator or any State under this Act shall be 
provided for, encouraged, and assisted by the Administrator and the 
States. [Sec. 101(e)] 

(6) A continuing planning process be established in each State which 
would pi-ovide a management plan for ensuring that effluent reduction 
actions taken within, the States are adequate for meeting water quality 
standards and that these actions are achieved in a timely and consistent 
manner. [Sec. 303(e)] 
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C. POLICY GUIDELINES 

Stream Use Classification Policy 
The Policy: 

It is the policy of the Environmental Protection Agency that all 
waters should be protected for recreational uses in and/or on the water 
and for the preservation and propagation of desirable species of aquatic 
biota as part of the national water quality standards program. Use and 
value of water for public water supplies, agricultural, industrial, and 
other purposes, as well as navigation, shall also be considered in setting 
standards, but in no case, except as provided below, shall the criteria 
supporting these uses })e permitted to interfere with recreational uses and 
the preservation of desirable species of aquatic biota. 

Recreational uses must be specified as either "primary contact" or 
"secondary contact." Desirable species of aquatic biota must be specified 
as "fresh warm water," "fresh cold water," or "marine waters." All future 
designations of stream uses and their associated criteria must, at a 
minimum, adhere to these classifications except as provided below. 

Exceptions: 

Some waters, because of naturally occuring poor quality, man-made 
pollution or technological limitations may qualify for an excepted classi¬ 
fication. This determination, however, must be made on a case by case 
basis following an analysis of each such area. The analysis should be 
based on presently available information and must contain sufficient 
data to support the request for exception based on natural condition of 
the water or on technological limitations prohibiting improvement of 
water quality to the degree necessary. Applicable basin and/or area¬ 
wide plans, or portions thereof may satisfy the requirements of this 

4 
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analysis. In any case where the exception is based on technological 
limitations, the exception will be temporary, i.e. the exception will be 
reviewed at least every three years as required by Section 303(c). 
Application: 

In applying this policy, the terms "recreational uses" and "desirable 
species of aquatic biota" must be given common sense application. The 
existence of man-made pollution should be viewed as a problem to be 
solved, not as an impediment against assigning this use classification. 

"Desirable species of aquatic biota" refers to the range of aquatic 
biota indigenous to an area. For example, waters appropriate for certain 
species of cold water biota should be protected for si biota rather 
than being warmed, even though the waters would, if warmed, support other, 
different species. In most cases, water for support of desirable aquatic 
biota and secondary contact recreation can be covered in one use 
classification. 

The standards must provide that the most stringent criteria specified 
for each parameter shall be applicable where waters are classified for 
multiple uses. 

Implementation Plan Policy 

Due to the shortness of the deadlines in which revisions to 
implementation schedules must be made and the resources required to make 
these revisions, it will not be agency policy to encourage extensive 
implementation revisions. In those cases where the States and/or the 
Regional Administrator elect to revise implementation plans, the 
revisions will be as complete as possible. 
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After the initial 180-day review period, (3 months for EPA review 
plus 90 days for any necessary State action), where implementation plan 
schedules are not valid or do not exist, or where they have not been 
recently revised for interstate as well as intrastate standards, the 
following process will be followed: 

(1) A detailed listing of point scarce dischargers, waste treatment 
and control requirements and schedules of -compliance will be included as 
part of each State's continuing planning process under Section 303(e) 

of the new act. 

(2) The specific compliance schedules for each discharger will be 
determined as a condition af a permit issued under Section 402. The 
mechanism for including the permit conditions in the continuing planning 
process will be included in the 303 regulations which are now being 
drafted. 

The dates established via this process will become the enforceable 
schedule even if the date is less stringent than the date in the water 
quality standards implementation plan. Where the dates of a water 
quality standard implementation plan are current and valid, the State 
will be encouraged to continue using the date in their 303 plans. 

Water (friality Criteria Policy 

Water quality criteria establish national water quality goals. 

They must reflect levels of water quality which will protect and enhance 
the quality of the waters to which they apply for all designated uses 
of such water. 

Minum criteria for specified water use classifications are the 
minimum recommended levels set by the National Technical Advisory 
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Cermittee in its report to the Secretary of the Interior on Water 
Qiality Criteria , April 1, 1968, ani other information provided from 
time to time by EPA. The Example Water Quality Standard (page 16) 
contains an interpretation of the NTAC requirements for water quality 
criteria as applied to specified stream uses and illustrates the 
minimum acceptable levels. No criteria less restrictive than these 
minimum criteria will be approved unless it is affirmatively demonstrated 
to the Regional Administrator that the natural condition of the water 
does not exceed such lower quality. 

The following should be stressed: 

A. Numerical values must be stated wherever possible. 

B. Biological or bioassay parameters shall be employed where 
numerical values are not practicable, (e.g., fish survival 
in zone of passage). 

C. Narrative descriptions may be employed where other values 
cannot be established. Such criteria shall include detail 
sufficient to show clearly the quality of water intended. 

The measure of time period and limiting values which will govern 
for purposes of the criteria mist be defined, e.g., annual arithmetic 
mean concentration. Where appropriate, the specified recurrence and 
duration of the accepted design stream flow *hould be defined, e.g., 

7-day 10-year frequency return flow. Water quality criteria should be 
applied to the stream or other receiving water or portions thereof. 

Antidegradation Policy 

The anti degradation statements previously adopted by the States 
and approved by the Federal government, will remain in effect as part 
of the water quality standards for all navigable waters. Its 
application will be consistent with the goals, objectives are! require¬ 
ments of the various provisions of the Federal Water Pollution Control 
Act Amendments of 1972. 

7 

3 10 









112 - 

Attachment II—Guidelines for Developing or Revising 
Wilier Quality Standards, dated January 1973. 

General Policies 

Minimum Acceptable Standards: 

Water quality standards should be designed to "enhance the quality 
of water." If it is not possible to provide for prompt improvement in water 
quality at the time initial standards are set, the standards should be 
designed to prevent any increase in pollution. In no case will standards 
providing for less than existing water quality be acceptable except those 
satisfying the approved antidegradation provision. 

Interstate Consistency: 

State standards will be reviewed in terms of their consistency and 
comparability with those for affected waters of downstream or adj?cent 
States. Coordination is encouraged among States to assure such consistency. 
Water quality standards should be in conformity with any comprehensive 
water pollution control program developed pursuant to the Federal Water 
Pollution Control Act Amendments of 1972, and should be revised to reflect 
any recommendations resulting as such programs and actions develop. 

Revisions: 

Water quality uses and criteria may be revised from time to time in 
accordance with various provisions of the Federal Water Pollution Control 
Act Amendments of 1972. 

Clarification: 

All "understandings" or "inteipretations" attached to approved standards 
as conditions to their approval, prior to October 18, 1972, (the date of 
passage of the 1972 Amendments), should be incorporated into the standards 
during the revision period provided by the 1972 Amendments. 
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Format: 

To the degree possible, the format of State water quality standards 
should adhere to that indicated by the Example Water Quality Standard, 
page 16. 

Other Factors: 

(Sidelines for those factors which apply to water quality criteria 
such as mixing zones, zones of passage, analytical testing procedures, 
stream flow, units of measurement, etc., are described in the Example 
Water Quality Standard, page 10. 
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D, LEGISLATIVE REQUIREMENTS 

Interstate Standards 

1. The interstate water quality standards for each State, at the 
time of passage of the FWPCAA of 1972 will remain in effect. 

Section 303(a)(1). 

2. If the Administrator determines that the water quality standards 
are not consistent with applicable requirements of this Act as 
in effect urn^dlately prior to the date of enactment of the 1972 
Amendments, he shall have 3 months to notify the State and specify 
the changes needed to meet such requirements. 1 ( Section 303(a)(1). 

3. The State receiving notification from the Administrator that 
standards are not acceptable has 90 days to make changes in 
standards. The Administrator shall promulgate such changes if 
the State fails to act. Section 303(a)(1). 

Existing Intrastate Standards 

4. Each State already having intrastate standards must submit water 
quality standards applicable to intrastate waters within 30 days 
after Enactment of the FWPCAA of 1972. Each State -* ndard will 
remain in effect unless the Administrator determines that such 
standard is inconsistent with the applicable requirements of this 
Act as in effect immediately prior to the enactment of the FWPCAA 
of 1972. Section 303(a)(2). 

5. The Administrator has up to 120 days to notify the State after submission 
of such standards and specify the changes needed to meet such 
requirements. Section 303(a)(2). 


1/ ' n * EPA Administrator has delegated the authority to review and approve 
water quaxity standards to each EPA Regional Administrator. 
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6. The State must adopt such changes within ninety days after such 
notification. The Administrator shall promulgate such 

changes and publish proposed regulations if such changes are not 
adopted by the State. Section 303(a)(2). 

New Intrastate Standards 

7. Any State which prior to the date of enactment of the FWPCAA of 
1972 has not adopted standards applicable ti intrastate waters 
shall have 180 days after the date of enactment of the FWPCAA of 
1972 to adopt and submit such standards to the Administrator. 

Section 303(a)(3)(A). 

8. If the intrastate water quality standards are consistent with the 
applicable requirements of this Act the Administrator 

shall approve such standard". Section 303(a)(3)(B). 

9. If the Administrator determines that the intrastate 

standards are not consistent with the applicable requirements of 
this Act as in effect immediately prior to the date of enactment 
he shall have ninety (90) days after the submission of such standards 
to notify the State and specify the changes to meet such require¬ 
ments. If such changes are not adopted by the State within ninety 
(90) davc after the date of notification, the Administrator 
shall promulgate such standards. Section 303(a)(3)(C). 

Promulgation Procedure (Sec. 303(b)): 

The Administrator fehall promptly prepare and publish proposed 
regulations setting forth water quality standards for a State in accordance 
with the applicable requirements of this Act as in effect inmediately prior 
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to the date of enactment of the Federal Water Pollution Control Act Amend¬ 
ments of 1972 if, (a) the State fails to submit water quality standards 
within the time prescribed in Section 303(a) (paragraphs 1-9) or,(b) a 
water quality standard submitted by such State under Section 303(a) is 
determined by the Administrator not to be consistent with the 
applicable requirements of Section 303(a). 

The Administrator shall promulgate any water quality standard published 
in a proposed regulation not later than 190 days after the date he publishes 
any such proposed standard, unless prior to such promulgation such State has 
adopted a water quality standard which the Administrator determines to be in 
accordance with Section 303(a). 

Thre ° Year Review Process 

10. The Governor of a State or the State water pollution control 
agency of such State shall from time to time (but at least once 
each three year y beginning with the date of enactment of 
the FWPCAA of 1972) hold public hearings for the purpose of 
reviewing applicable water quality standards and, as appropriate, 
modifying and adopting standards. Results of such review shall 
be made available to the Administrator, Section 303(c)(1). 

11. Whenever the State revises or adopts a new standard, such revised 
or new standards shall be submitted to the Administrator. 

Such revised or new water quality standard shall consist of the 
designated uses of the navigable waters involved and the water 
quality criteria for such waters based upon such uses. Such stan¬ 
dards shall be such as to protect the public health or welfare, 
enhance the quality of water and serve the purposes of this Act. 

12 
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Such standards shall be established taking into consideration 
their use and value for public water supplies, propagation of 
fish and wildlife, recreational purposes, and agricultural, 
industrial, and other legitimate uses, and also taking into 
consideration their use and value for navigation. (Consistent 
with stream use classification policy on page 4 of these guide¬ 
lines). Section 3(c)(2). 

12. The Administr^nr must act within sixty (60) days after 

the date of submission of the revised or new standard to determine 
whether such standard meets the requirements of this Act. Section 
303(c)(3). 

.13. Approval by the Ackninistrator shall thereafter be the 

water quality standard for the applicable waters of that State. 
Section 303(c)(3). 

14. If the Administrator determines that any such revised 

or new standard is not consistent with the applicable requirements 
of this Act he shall have ninety (90) days from the date of sub¬ 
mission of such standard to notify the State and specify the changes 
to meet such requirements. Section 303(c)(3). 

15. If such changes are not adopted by the State within ninety days 
after the date of notification, the Administrator shall 
promulgate such standard. 

Promulgation Procedure (Sec. 303(c)(4): 

The Administrator shall promptly prepare and publish proposed 
regulations setting forth a revised or new water quality standard for the 
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navigable waters involved - 

(A) if a re vised or new water quality standard submitted by such 
State ' nder paragraph (3) of subsection (C) of Section 303 is 
determined by the Administrator not to be consistent with the 
applicable requirements of this Act, or 

(B) in any case where the Administrator determines that a revised 
or new standard is necessary to meet the requirements of this 
Act. 

,9 

The Administrator shall promulgate any revised or new standard not 
later than ninety days after he publishes such proposed standards, unless 
prior to such promulgation, such State has adopted a revised or new water 
quality standard which the Administrator determines to be in accordance 
with this Act. 

Submission Procedures 

Water quality standards or revisions thereto, must meet certain re¬ 
quirements of Federal law and administrative procedures. They also must 
comply with applicable State laws and administrative procedural requirements 
which vary from State to State. Public hearings are required to be held by 
the States in establishing or revising water quality standards. Transcripts 
or summaries of each hearing plus any supporting *■ ita used in formulating a 
State's proposed water quality standard should be available to the EPA upon 
request. 

After adoption by the State, the proposed standards or revisions must 
be submitted to the Regional Administrator accompanied by (1) a letter from 
a duly authorized State official to the Regional Administrator reouesting 
approval of the standards and (2) a statement by the State Attorney General 
that the proposed standards or revisions were duly adopted and will be en¬ 
forceable by the State. Submission to the Regional Administrator shall be 
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accomplished by delivering three copies of the standards or revisions to 
the appropriate Regional Office,. 


ENVIRONMENTAL PROTECTION AGENCY - REGIONAL OFFICES 


REGION I 

Maine 

Massachusetts 

John F. Kennedy Bldg. 

New Hampshire 

Rhode Island 

Boston, Mass. 02203 

Connecticut 

Vermont 

REGION II 

New York 

New Jersey 

26 Federal Plaza 

New York, N.Y. 10007 

Puerto Rico 

Virgin Islands 

REGION III 

Pennsylvania 

Delaware 

6th and Walnut Street 

Maryland 

Virginia 

Curtis Bldg. 

Philadelphia, Pa. 19106 

West Virginia 

Dist. of Columbia 

REGION IV 

Kentucky 

Tennessee 

1421 Peachtree Street, N.E. 

North Carolina 

Alabama 

Atlanta, Georgia 30309 

South Carolina 

Florida 


Mississippi 

Georgia 

REGION V 

Minnesota 

Wisconsin 

1 North Wacker Drive 

Michigan 

Illinois 

Chicago, Ill 60606 

Indiana 

Ohio 

REGION VI 

New Mexico 

Oklahoma 

1600 Patterson Street 

Arkansas 

Louisiana 

Dallas, Texas 75201 

Texas 


REGION VII 

Nebraska 

Iowa 

1735 Baltimore Ave. 

Kansas City, Mo. 64108 

Kansas 

Missouri 

REGION VIII 

Montana 

North Dakota 

1860 Lincoln Street 

Wyoming 

South Dakota 

Denver, Colo. 80203 

Utah 

Colorado 

REGION IX 

California 

Hawaii 

100 California Street 

Arizona 

Nevada 

San Francisco, Calif. 94111 

Guam 

Trust Territory 


American Samoa 

of the Pacific Islands 

REGION X 

Alaska 

Oregon 

1200 Sixth Avenue 

Seattle, Washington 98101 

Idaho 

Washington 


•/ 
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E. 


EXAMPLE WATER QUALITY STANDARD 



WATER QUALITY' STANDARD 
FOR 

_ (State) _ 

Adopted by the Environmental 
Commission _ 

Public Law 72-101 Section 12 



Thi* example, contain* numenical value* fon wateo quality 
CAiteAia a* contained in the WTAC oepont and iubiequent 
oepoot* and *ugge*t* a foomat which cleanly pontnaij* 
the e**ential component* of itandand*. It i* not in¬ 
tended that the State* adopt the actual wooding u*ed 
in the va/Uou* section* of thi* example, it i* expected 
that State* will amplify the example u*ing the ipecific 
wateo quality cniteaia that aoe geaned to the State*' 
need*. 


•31 c i 
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SECTION I 
INTRODUCTION ' 

It is the purpose of these rules and regulations to 
designate the uses foT which the various waters of the State 
shall be maintained and protected; to prescribe the water 
quality standards required to sustain the designated uses; 
and to prescribe regulations necessary for implementing, 
achieving and maintaining the prescribed water quality, 

These regulations were developed in close cooperation with 
the U.S. Environmental Protection Agency in order that, 
consistent with (State statute reference) they also may serve 
the purposes of the FWPCA as amended. 

Pursuant to the authority contained in (State statute 
reference) which authorized the issuance of regulations to 
restore, maintain, and enhance the quality of the waters of 
the State in order to protect health, welfare, property, and 
to assure that no contaminants are discharged into the waters 
without being given the degree of treatment or control necessary 
to prevent pollution, and to adopt water quality standards 
the (State Agency) adopts the following rules and regulations. 
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SECTION II. EXAMPLE LETTERS 

EXAMPLE FORMAT OF STANDARDS APPROVAL REQUEST LETTER 


Mr. William T. Jackson 
Regional Administrator 
Environmental Protection Agency 
St. Louis, Pennsylvania 

Dear Mr. Jackson: 

In accordance with the provisions of Section 303 of 
the Federal Water Pollution Control Act Amendments of 1972 
I am requesting formal approval of proposed revisions to 

- (state) *s water quality standards, three copies of which 

are enclosed. 


The revisions, if approved, will change our standards 
as follows: -fo*. aA exp £ a ^ wed a 

encloAuxe; ox, will entlxely Aupex/ede the exiAtlna 
and ^ 0/l deAx.anatx.on/> and/ox Implementation plan). 
Following your approval, the water quality standards of 

(state) w ill consist of the following: __ 


The State adopted these revisions on (date) . An 
opinion is enclosed from our Attorney General certifying 
that the revisions were duly adopted, following public hearings 
and that, if approved, they will be effective as of (date) 
and will be enforceable by the State. - 


I am happy to report that our new standards incorporate 
wh ich your agency has provided fox, oux 
new AtandaXdA xneoxpoxated youx agency 'a AuggeAtionA xegaxding 

[Apecx-iy F edexal Au.ggeAtx.onA adopted II. Your suggestions 
regarding (Apecljy. any AuggeAtlonA not adopted ) have been 

.Upeeifjf anfxlpated Achedule tox adoption, ox 
xeaAonA &ox xejectx.on) . ut course, l appreciate the need tor 
an ongoing review and upgrading of the standards, consistent 
with deveioping knowledge and understanding of the factors 
which affect water quality. 


I look forward to learning of your•approval of the re- 
vised standards in the near future, so that we may proceed 
with the important work of implementing our mutual goal of 
clean water for (state) 


Sincerely yours. 


Governor or other duly 
authorized official 
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EXAMPLE FORMAT OF ATTORNEY GENERAL'S DECISION LETTER 


Governor John Smith 
Middleville, (State] 


Dear Governor Smith: 


(STATEMENT MAY BE ADDRESSED TO 
DEPARTMENT HEAD, GOVERNOR OR 
EPA REGIONAL ADMINISTRATOR.) 


I have reviewed the proposed Amendments to the Rules 
and Regulations Establishing Surface Water Criteria for the 

State of _, as adopted by the (State Agency) 

on (date) . following a public hearing held 

by tne Department on (date) The amended rules and 

regulations were duly adopted pursuant to the authority con¬ 
tained in the (State Environmental Enhancement Act of 1969, 
as revised, 71 Stat. 432). The hearing was held in accordance 
with the provisions of the (State Administrative Procedure 
Act, O.S.A. 52: 14B et seq .) 

The proposed regulations amend the use classifications 
and certain criteria assigned to protect those classifications 
previously approved by the Environmental Protection Agency on 

(date) _. These proposed regulations apply to all 

navigable waters in (state) 

On the basis of the above, I have concluded that the 
Rules and Regulations Establishing Surface Water Criteria for 

the State of _ have been promulgated in accordance 

with State law and that they will be legally enforceable in 
the State. 


Signature 
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SECTION III . 

ANTIDEGRADATION STATEMENT 

Waters whose existing quality is better than the established 
standards as of the date on which set standards become effective 
will be maintained at their existing high quality. These and other 
waters of the state will not be lowered in quality unless it has be 
affirmatively demonstrated to the state water pollution control age 
that such a change is justified as a result of necessary economic c 
social development, and will not interfere with or become injurious 
to any assigned uses made of or presently possible in such waters. 
This will require that any industrial, public or private project, 
or development which would constitute a new source of pollution or 
an increased source of pollution to high quality waters, will be re 
quired as part of the initial project design to provide the highest 
and best degree of waste treatment available under existing technol 
Since these are also Federal standards, the waste treatment re¬ 
quirements will be developed cooperatively. 

SECTION IV. 

WSE DEFINITION 

Multiple use classifications incorporating such uses as public 
water supply, agricultural, industrial, and navigation are acceptable, 
as long as the waters are protected for primary contact recreation (Class 
A, p.21 ) or for desirable species of aquatic biota or secondary 
contact recreation (Class B, p. 21), unless an excepted lower classificati* 
is justified as specified on page 4 of these Guidelines. 
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Class A: Mater Contact Recreation and Other Uses . A surface raw water 
source intended for uses where the human body may come in direct contact with 
the raw water to the point of complete body submergence. The raw water may 
be ingested accidentally and certain sensitive body organs such as eyes, ears, 
nose, and so forth may be exposed to the water. Although the water may be 
ingested accidentally it is not intended to be used as a potable supply unless 
acceptable treatment is applied. Water may be used for swimming, water 
skiiing, skin diving, other similar activities, or as a raw water source 
for public water supply, 1/ support and propagation of aquatic fish and 
wildlife, agricultural, industrial and navigational uses. 

Class B: Fish, Wildlife and Other Aquatic and Semi-Aquatic Life and Other 
Uses. 

A surface raw water source, suitable for the growth and propagation of fish, 
other aquatic and semi-aquatic life both marine and freshwater; waterfowl; 
fur bearers; and wildlife. This water may be used for trout habitat, warm 
water fish habitat, wildlife habitat, and other similar uses. This water is 

also suitable for secondary water contact recreation such as fishing, wading, 
boating or activities where ingestion of the water Is not probable 

or as a raw water source public water supply, agricultural. Industrial 
and navigational uses. 


^ annfiraKiI £ Clas f?f A ? d 8 are , ec l ual to ° r we stringent than those 
applicable for public water supply use as stated in t.he rpnort nf th* 

National Technical Advisory Committee to the Secretary of the Interior 
on Water Quality Criteria . 


t 
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USE CLASSIFICATION 


Water Contact Recreation and Other Uses 

Fish, Wildlife and Other Aquatic and Semi-Aquatic Life- 

Secondary Contact-Recreation and Other Uses 


STREAM 

Red River Basin 

Red River - 

Red Run - 

Black River - 

Joseph River - 

Turtle Creek 
Sandy Creek - 
Penn's Run -- 
Clarion Creek 


Muskingum River Basin 

Muskingum River---- 

Denison River - 3 

Muskie Creek _ B 

Montgomery Lake - 3 

Lake Lutheran- a 

Mace River - . 

Stag Run- 3 

Wooster River (Rt. 197 Bridge to mouth) . A 

Wooster River (Douglas Bridge to Rt.197 Bridget 

Wooster River (State Line to Douglas Bridge) A 

Cambridge River . a 

The Point -- 

Unnamed Tributary to Cambridge River 

at Hebron- 3 

Coshocton Creek - B 

Buckeye Lake -*’ . 

Universal Reservoir - n 


Penn River Basin 

Penn River . 

Verona Creek 
Etna Run ---- 
Oakmont River ---- 


Alcoma River (State Line to Lake Unity) . B 

Alcoma River (Lake Unite to Rodj 3ridge) . A 

Alcoma River (Rodi Bridge to mouth)___ « 

Lake Unity. . .* 


r 
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SECTION V . 

GENERAL WATER QUALITY CRITERIA 

All surface waters shall meet the generally accepted 
aesthetic qualifications and shall be capable of supporting 
desirable diversified aquatic life, and these waters shall be: 

(1) Free from substances attributable to municipal, 
industrial or other discharges or agricultural 
practices that will settle to form objectionable 

ludge deposits. 

(2) Free from floating debris,, scum and other floating 
materials attributable to municipal, industrial or 
other discharges or agricultural practices in 
amounts sufficient to be unsightly or deleterious. 

(3) Free from materials attributable to municipal, 
industrial or other discharges or agricultural 
practices producing color, odor or other con¬ 
ditions in such degree as to create a nuisance. 

(4) Free from substances attributable to municipal, 
industrial or other discharges or agricultural 
practices in concentrations or combinations which 
arc toxic or harmful to human, animal, plant or 
aquatic life. 


NOTE: Some States have designated certain streams or portions 
thereof where no discharge is permitted. These 
designations may continue to be applied using whatever 
description the State desires. 


3^4 
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• example water quality criteria summary by use classification 



Mlcro- 

bioloelcal 

Di.solved 

Temo. 

Hydroton Ion 

» 

Taste t Odor 

Dissolved 

Color 1 Turbidity 

Class A 
Primary 
Contact 
Recreation 
(Swimming, 
water 
skiing | 
etc.) 

Shall not • 
exceed a 
geometric 
mean of 

200 fecal 
coliform 
per 100 ml. 

Nit less 
then S mg/1. 

(lass B levels 
also apply. 

90*P. Max. 
Class B 
levels 
also 
apply. 

Hydrogen Ion 
concentrations 
expressed as 
pH shall be main¬ 
tained between 

6.S 4 8.3. 

Shall not exceed 

500 mg/1, 
or one third 
above that 
characteristic of 
natural condition 
(whicheveeris less) 

None in amounts 
that will inter¬ 
fere with water 
contact use. 

Class B 
levels 

apply. 

producing Substances 

secchi disc Visible 
at min. depth of 

1 meter. 

)lass B 
Desirable 
species of 
Aquatic Life 

1 Secondary 
Contact Rec. 
(boating, 
fishing, 
and etc.) 

Shall not 
exceed a 
geometric 
mean of 

10,000 
total con¬ 
form of 

2,000 per 

100 ml. 

(Fecal con¬ 
form comts 
are pre¬ 
ferred. ) 

Not loss 
than 5 mg/1 
(except for 

4 mg/1 for 
short periods 
of time with¬ 
in a 24 

hour period.) 

Not less than 

6 ag/1 in 
trout waters. 

Not less than 

5 mg/1 in 
marine waters. 

Cold Water 
nVouU S'F 
rise. Max. 
of 68*F. 

Warm Water 
(bass etc.) 
5*F rise in 
streams. 3 # F. 
degree in 
impoundments. 
Max. 90*F. 
Marine Water 

Hydrogen Ion 
concentrations 
sxpressed as 

9H shall be 
nalntained 

Detween 6.0 
i 9.0. 

Shall not exceed 
one-third above 
that characteristic 
of natural 
conditions. 

Shall contain no 
substances which 
will render any 
undesirable tastes 
to fish flesh 
or in any other 
way make fish 
inedible. 

:oid 

Cater 

rotaT 

iissolved 

Pressure 
tot to 
exceed HD 
Dcrcent 
exist¬ 
ing atmos 
sheric 
pressure. 

Cold waters 10 JU 

Kurin Waters SO .1(1 
Marino Waters 

Seechl disc visible 
a minimum depth of 

1 meter. 

1 i/X.’F. rise 


• The otter quality criteria for Clasaes A and B are compatible with uses for PMS, agricultural, industrial and navigation. 


*• Mot applicable to Marine Mater. The criteria for this paramjter cannot be uniformly applied to all surface utters 
Criteria commensurate with natural regional differences should be applied t-.sionally. 
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Radioactivity 

Gross Beta 1,000 picocuries per liter 

Radium-226 3 picocuries per liter 

Strontium-90 10 picocuries per liter 

Phosphorus: Phosphorus as P shall not exceed 100 ug/1 in any 

stream nor exceed 50 ug/1 in any reservoir or lake, 

or in any stream at the point where it enters any 
reservoir or lake. 

Suspended Colloidal or Settleable Solids: None from waste water 

source which will permit 
objectionable deposition 
or be deleterious for the 
designated uses. 

Gil and Floating Substances: No residue attributable to waste 

water nor visible film oil or .globules 
of grease. 

MIXING ZONES 

The total area and/or volume of a receiving stream assigned 
to mixing zones be limited to that which will: (1) not interfere 
with biological communities or populations of important species 
to a degree which is damaging to the ecosystem; (2) not diminish 
other beneficial uses disproportionately. 


25 
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ZONES OF PASSAGE 

In river systems, reservoirs, lakes, estuaries and coastal 
waters, zones of passage are continuous water routes of the volume, 
area and quality necessary to allow passage of free*swimming and 
drifting organisms with no significant effects produced on their 
populations. These zones must be provided wherever mixing zones 
are allowed. 

Because of varying local physical and chemical conditions 
and biological phenomena no single value can be given on the per¬ 
centage of river width necessary to allow passage of critical 
free-swimming and drifting organisms so that negligible or no 
effects are produced on their populations. As a guideline, mixing 

zones should be limited to no more than 1/4 of fross-sectional area 
and/or volume of flew of stream or estuary, leaving at least 3/4 
free as a zone of passage. 

ANALYTI C AL TESTING 

All methods of sample collection, preservation, and analysis 
used in applying any of the rules and regulations in these stan lards 
shall be in accord with those prescribed in "Standard Methods for 
the Examination of Water and Waste Water," Thirteenth Edition, or 
any subsequent edition with other generally accepted procedures. 

STREAM FLOWS 

The water quality standards shall apply *t all times 
except during periods when flows are less than the average 
minimum seven-day low flow which occurs once in ten years. 

26 








131 

Attachment II—Guidelines for Developing or Revising 
Water Quality Standards, dated January 1973. 


DEFINITION OF COMMON TERMS : 

TERM 

Biochemical Oxygen Demand (BOD) 

Coliform Group Organisms 
(Total Coliform Organisms) 

Colloidal Substances 

Combined Sewer 

Desirable Species 
Dilution Ratio 

Disinfection 

Dissolved Oxygen (DO) 

Effluent 


MEANING 

The measure of the amount of 
oxygen necessary to satisfy 
the biochemical oxidation 
requirements of pollutants at the 
time the sample is collected; 
unless otherwise specified, this 
term will mean the 5 day BOD 
incubated at ' , 0°C. 

All of the aerobxc and faculta¬ 
tive anaerobic gram-negative, 
non-spore-forming rod shaped 
bacteria that ferment lactose 
broth with gas formation with¬ 
in 48 hours at 35°C. 

Minute clay or other substances 
which do not settle out without 
the uee of a flocculant. 

A sewer receiving both waste- 
water and land run-off. 

Species indigenous to the area. 

The ratio of the seven-day once 
in ten years low flow of the 
receiving stream to the average 
dry weather flow of the treat¬ 
ment works for the design year. 

A method of reducing the patho¬ 
genic or objectionable micro¬ 
organisms by means of chemicals 
ot other acceptable means. 

A measure of the amount of free 
oxygen in the water. 

Any point source wastewater 
discharged, directly or indirectly 
to the waters of the State 
or to any storm sewer, and the 
runoff from land used for the 
disposition of wastewater 
or sl.iges. 


330 
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TERM 

Fecal Coliform 

Industrial Wastes 

Interstate Waters 
Intrastate Waters 
Membrane Filter 

Milligrams per Liter (mg/1) 

Navigable Waters 
Pollutant 



MEANING 

The portion of the coliform 
group which is present in the 
gut or the feces of warm-blooded 
animals. It generally includes 
organisms which are capable of 
producing gas from lactose broth 
in a suitable culture medium 
within 24 hours at 44.5° 0.5°C. 

Any solid, liquid, or gaseous 
wastes resulting from any process 
or froip excess energy, of in¬ 
dustry, manufacturing, trade, or 
business or from the development, 
processing, or recovery, except 
for agricultural crop raising, 
of any natural resources. 

All waters which cross or form a 
part of the border between States 

All waters of the State which are 
not interstate waters. 

A technique of bacteriological 
analysis. This technique in¬ 
volves the running of a certain 
volume of water through a 
cellulose ester wafer which is 
then impregnated with growth 
media for bacteria. 

Milligrams of solute per liter 
of solution-equivalent to parts 
per million-assuming unit densit - 

The waters of the United States, 
including the territorial seas. 

Dredged spoil, solid waste, 
incinerator residue, sewage, 
garbage, sewage sludge, munitioi 
chemical waste, biological 
materials, radioactive material 
heat, wrecked or discarded 
equipment, rock, sand, celler 
dirt and industrial, municipal, 
and agricultural waste discharj 
into water. 


2S. 
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TERM 

Pollution 


Primary Contact 


Public and Food Processing 
Water Supply 


MEANING 

The man-made or man-induced 
alteration of the chemical, 
physical, biological, and 
radiological integrity of water. 

Any recreational or other water 
use in which there is prolonged 
and intimate contact with the 
water involving considerable 
risk of ingesting water in 
quantities sufficient to pose 
a significant health hazard, 
such as swimming and water skiing. 

Any water use in which water is 
withdrawn from surface waters of 
the State for human consumption 
or for processing of food pro¬ 
ducts intended for human con¬ 
sumption. 


Schedule of Compliance A schedule of remedial measures 

including an enforceable s i-iuence 
of actions or operations leading 
to compliance with an effluent 
limitation, other limitation, 
prohibition, or standard. 


Secondary Contact 


Sewage 


Stream Flow 


Any recreational or other water 
use in which contact with the 
water is either incidental or 
accidental and in which the 
probability of ingesting apprecia¬ 
ble quantities of water is minimal, 
such as fishing, commercial and 
recreational boating and any 
limited contact incident to shore 
line activity. 

Water-carried human and related 
wastes from any source together 
with associated land runoff. 

The non-tidal water movement 
that occurs in a natural channel. 
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MEANING 


Temperature A measure of the heat content 

of water. While stream tempera¬ 
ture is affected naturally, man 
significantly affects it through 
construction and operation of dams 
and the discharge of cooling 
waters from industrial processes, 
particularly power generation. 


Toxic Materials 


Treatment Works 


Wastewater 


Wastewater Source 


Waters 


Materials which are harmful to 
human, plant, animal, and aquatic 
life. These may include hundreds 
of compounds present in various 
waters, such as industrial waste 
discharges or runoff from where 
pesticides have been applied. 

Those constructions or devices, 
individually or collectively, 
except sewers, used for collecting, 
pumping, treatment, or disposing 
of wastewaters or foT the recovery 
of by-products from such waste- 
water. 

Sewage, industrial waste, or 
other waste, or any combination 
of these, whether treated or 
untreated, plus any admixed land 
runoff. 

Any equipment, facility, or 
other point source of any type 
whatsoever which discharges 
wastewater directly or indirectly 
(except through a sewer tributary 
to a treatment works), to the 
waters of the State. 

All accumulations of water, sur¬ 
face and underground, natural, 
and artificial, public and private 
or parts thereof, which are wholly 
ar partially within, flow through! 
or border upon the State, except 
that sewers and treatment works 
are not included. j 


( 


30 








Attachment II—Guidelines for Developing or Revising 
Water Quality Standards, dated January 1973. 


TERM 


Water Quality Standards 
(Current, until initial 
revision period under 
FWPCAA of 1972 has ended) 


Water Quality Standards 
(Subsequent to intital 
revision period under 
Section 303(a) of FWPCAA 
of 1972) 


MEANING 

Tbe designated stream uses or 
classifications, criteria to 
protect those uses, implementation 
and enforcement plans, and the 
antidegradation statement. 

The designated uses of the 
navigable waters involved, the 
water quality criteria for such 
waters based upon such uses, and 
the antidegradation statement. 
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F. OPERATING PROCEDURES 

STEP I 

States having intrastate standards were requested to submit them 
by November 18, 1972, to the appropriate EPA Regional Office for review 
and approval. States not now having intrastate standards must adopt 
and submit them to EPA by April 18, 1973. 

Submission accomplished by: 

(1) Letter from responsible State official 
that intrastate standards are contained 
in same documents as interstate standards 
now on file with EPA, or, 

(2) Submittal of a complete standards package 
to the Regional Administrator. 

STEP 2 

The EPA Regional Administrator immediately begins to 
review existing interstate and intrastate water quality standards. 

He conducts the review in the following manner working closely with 
the State: 

USES 

--Review each individual stream use designation for conformity with 
national policy requirements (see page 4 of these Guidelines). 

If stream designations meet requirements, no further action is 
needed. If streams are not in conformity with the requirements, 
advise State in the manner specified in Step 3 bfclow. 
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CRITERIA 

--Review water quality criteria for adherence to NTAC recommended 
minimums (see pages 23-26 of these Guidelines) for interpretation 
of NTAC report. If water quality criteria are consistent with 
national policy requirements, no further action is needed. If 
water quality criteria need to be upgraded, advise the State in 
the manner specified in Step 3 below. 

OTHER FACTORS 

--many previously approved standards contain supplemental understandings, 
agreements, or interpretations. These should all be reviewed, 
and if still applicable, made an integral part of the water 
quality standards. 

--clarity of the standards, uniformity of format, interstate and 
interregional consistency must be considered during the review 
process. 

STEP 3 

After the above cooperative review, each Regional Administrator 
shall, by letter, not later than January 18, 1973, officially notify States 
of the revisions that are required in interstate water quality standards 
which the Regional Administrator expects the State to adopt within ninety 
(90) days. The letter should be sent to the Governor of the affected 
State. If no letter is sent by January 18, 1973, the standards previously 
submitted will remain in effect. 

STEP 4 

The States have 90 days from notification to adopt the EPA- 
recammended revisions. 

33 
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Water quality standards or revisions thereto, must meet certain 
requirements of Federal law and administrative procedures (see page 
14 of these Guidelines). They also nst comply with applicable State 
laws and administrative procedural requirements which vary from State 
to State. After adoption by the State, the proposed standards or revisions 
must be submitted to the Regional Administrator accompanied by (1) 
a letter from an authorized official to the Regional Administrator 
requesting approval of the standards, and (2) a statement by the 
State Attorney General that the proposed standards or revisions were 
duly adopted and will be enforceable by the State. Submission to the 
Regional Administrator shall be accomplished by delivering three 
copies of the standards or revisions to the appropriate Regional Office. 
(Sample letters are included, on pages 18 and 19.) 

STEP 5 

The Regional Office must review each submittal to determine 
canpliance with national policies and goals. A checklist to aid 
in this review is included on page 500-9 of the Water Quality 
Standards Regional Guide issued in September 1972. 

Regional review and approval procedures are as follows: 

A. If the proposal conforms with national policies, 
the region should: 

1. Obtain the official proposal, including 
the official request for approval and 
State Attorney General's letter. 
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2. Prepare an approval letter. (Sample 
enclosed on page 500-19 of the Water Quality 
Standards Guide issued in September 1972.) 

3. Transmit to Headquarters: 

a. For the national public files, 

i. An official copy of the standards 
to be approved, 

ii. An official copy of'the State 
submittal documentation. 

b. A draft Federal Register notice. 
(Sample enclosed on page 500-21 of the 
Water Quality Standards Regional Guide 
issued in September 1972 and EPA 
order 1390.) 


STEP 6 

If the State adopted water quality standards do not meet the 
requirements specified in the policy section of these Guidelines 
and the suggested revisions offered by the Regional Administrator, 
the EPA must promptly publish proposed water quality standards for 
that State in the Federal Register. The law does not define "promptly*'. 
We shall consider it to mean within 30 days. 

--each Regional Office will prepare the draft Federal Register 
statement and forward same to the Branch of Planning and 
Standards for processing. 
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--EPA must promulgate standards 190 days after initial 

publication unless the State has adopted approvable standards 

in the interim. 


36 
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G. APPENDIX 

ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

OmCXOTTMI 

AMmonuToa 

November 8, 1972 

Memorandum 

To : All Regional Administrators 

Subject : Water Quality Standards Review and Revision 

The enactment of the Federal Water Pollution Control Act 
Amendments of 1972 imposes several legislative mandates with 
respect to the review and revision of Water Quality Standards. 

These requirements include (1) the inclusion of Intrastate 
standards In the standards program under provisions of the prior 
Federal Water Pollution Control Act, and (2) review and revision 
of the interstate water quality standards as they were developed 
and approved under the prior Act for adherence to the provisions 
of the prior Act, 

Because of their importance in Issuing municipal and Industrial 
permits, review and revision of the standards will be a priority 
task In implementing the provisions of the 1972 Amendments. Water 
Quality Standards uses and criteria and implementation plan sections 
of the standards are to be revised by EPA in conjunction with the 
States in accordance with the following policy: 

-- (1) In reviewing and providing guidance to the States with 

respect to revision of the "uses" and "criteria" EPA will require 
that the goals and policies in effect prior to the 1972 Amendments 
continue to apply. Under these goals and policies. State waters 
should be classified for uses that will permit "recreation in or on 
the water" and "the support and propagation of desirable species of 
aquatic wildlife." 

— (2) The water quality criteria to support these uses are 
those contained in the National Technical Advisory Committee's 
Green Book Report, and should be uniformly applied to both Interstate 
and intrastate waters. 

— (3) Use designations and criteria established by States 
bordering Interstate waters should be revised if necessary to make 
them consistent. 

— (4) Exceptions to classifications lower than that for 
recreation and fish and wildlife should be justified. If, based 
upon'natural conditions or upon defensible socio-economic analyses. 
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the desired uses are not possible, exceptions can be made. In these 
cases, the exceptions should be on specific criteria basis. If for 
example, the State adequately demonstrates that natural conditions 

r' c ° nd * tl ° n * that cannot be realistically controlled preclude 
reaching the desired water quality criterion for turbidity, then only 
this criterion should be excepted for the body of water in question. 

^ 5 ?, N ° te 1C 18 not A 8 enc y policy to upgrade now use designa¬ 
tions for all waters to meet the 1983 level. 

stat^Znr (6) * A iL Stat ^ 8 * and * rd ® now contain an antidegradation 
statement. Antidegradation is compatible with the goals of the Act 
therefore, no actions should be taken to revise such statements. ’ 

The existing statement should be included in the revised standards. 

Under the prior FWPCA, implementation plans were an integral part 
of the standards and are therefore subject to review and revision. 
Because other programs under the 1972 Amendments affect the schedules 
as now contained in many implementation plans, we will not require an 
extensive general revision of implementation plans. We are now 
canvassing the Regions to determine the desired extent of these 
revisions. (. . . see page 5 of these Guidelines) 

The schedule for completing the initial revisions of 
water quality standards under Sections 303(a), (b) is: 


November 18, 1972 
January 18, 1973 


March 18, 1973 


April 18, 1973 


June 18, 1973 


July 18, 1973 


October 18, 1973 


Requirements 


States cubmit existing intrastate standards. 

EPA reviews existing interstate standards; 
notifies States of necessary revisions. 

EPA reviews existing Intrastate standards; 
notified States of necessary revisions. 

States adopt revisions to interstate 
standards or EPA initiates promulgation 
action. 

States submit new intrastate standards. 

States adopt revisions to Intrastate standards 
or EPA initiates promulgation action. 

EPA reviews new Intrastate standards; 
notifies States of necessary revisions. 

States adopt revisions to new interstate 
standards or EPA initiates promulgation 
action. 
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Your water quality standards Coordinators on November 9 
will be reviewing and conmenting on guidance to carry out the 
above policies. Once completed, copies of the Guidelines 
will be forwarded to you. 

(ORIGINAL MEMO SIGNED BY) 

Robert W. Fri 
Deputy Administrator 


*OI OOVKMNMCXT PHIITTTNG OFFICE 1*75—5»*-IS» (1*4) 
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Attachment III—Minimum Federal Water Criteria 


Attachment III 


Minimum Federal Hater Ciialitv Criteria 


1. General '-'ater Quality Criteria* 

All surface waters shall meet generally accepted aesthetic qualifications 
r.d shall be capable cf supporting diversified aquatic life. These waters 
hall be free of substances attributable to discharges or waste as follows: 

1.1 Materials that will settle to form objectionable deposits. 

1.2 Floating debris, oil, scum, and other matter. 

1.3 Substances producing objectionable color, odor, taste, or 
turbidity. 

1.4 Materials, including radionuclides, in concentrations or 
combinations which are toxic or which produce undesirable 
physiological responses in human, fish and other animal 
life, end plants. 

1.5 Substances and conditions or combinations thereof in con¬ 
centrations which produce undesirable aquatic life. 

2. Specific Vfatsr Quality '• 

2.1 For All Waters 

2.1.1 Key Parameters 

2.1.1.1 Dissolved Oxygen (00) 

a).Cold Fresh Waters (Trout Spawning) 

Not less tnan 7.0 ir.g/1 from other than natural conditions. 


♦Note: An example of how this statement may „e exoanded is shov/n In the 
Example Water Quality Standards, Attachment III, Part E. 
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r 


Ili-i * 


. b) Cold Fresh Waters (Trout) 

Not less than 6.0 rg/l exceot that the DO may be between 5.0 
and 6.0 for not more than 4 hours within any 24 hour period 
provided the water quality is favorable in all other respects 
and normal daily and seasonal fluctuations, occur. In large 
streams that have seme stratification or that serve prin- 

• cip3»ly as migratory routes DO levels may range between 4.0 
and 5.0 mg/1 for periods up to 6 hours, but in no case shall 
the DO be below 4.0 mg/1. 

c) Fresh Waters (Streams, Unstratified Lakes and Epilimnion 
of Stratified Lakes) 

■ Hot le-ss than 5.0 mg/1 except that the DO may be between 
4.0 and 5.0 mg/1 for not nor than 4 hours within any 24 

• hour period provided the water quality is favorable in all 
other respects, but in no case shall the DO be less than 

! 4.0 mg/1. 

d) Fresh Waters (Hypolimnion of Stratified Lakes) 

Not less than 6.0 mg/1-from,other than natural conditions. 

e) Marine Waters-(Coastal) 

Not less than 5.0 mg/1 from other«than natural conditions. 

f) Estuarine Waters (Estuaries and Tidal Tributaries) 

Hot less than 5.0 mg/1 from other than natural conditions. 

A DO of between 4.0 and 5.0 r.g/1 will be permitted for 
infrequent intervals and for limited periods of time 
where salinity is reduced (near the salt l..ie), but at 
no time shajl the DO be less than 4.0 mg/1. 
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2. 1.1 .2 Recommended Thermal Criteria as Determined by the Federal 
Thermal Task Force, .November 1971. 


DEFINITIONS 

a) A therp ; al discharge is one which results 0 " would result in a 
temperature rise of the receiving water above the permissable 
temperature rises listed below. 

b) The. term "addition of heat of artificial origin" as used through¬ 
out the criteria shall include all heat from other than natural 
sources. In the event of multiple and proxima'> discharges, con¬ 
sideration shall be given to the currulativa effects of such dis¬ 
charges. 

c) Coastal waters are those marine waters within the territorial lim¬ 
its of the state other than estuaries and enclosed bays. -For the 
purposes of thermal discharges the main body of Long Island Sound 
is designated as coastal waters. 

d) Estuaries are the tidal portions of all rivers and streams. 

e) Enclosed bays are these marine waters within the territorial lim¬ 
its of New York State, other than coastal waters of estuaries, in 
v.'hich exchange of sea v/ater is severely limited by barrier beaches. 
Spcciflcall; these a-e Jamaica Bay, Hempstead Bay, Great South Bay, 
Moriches Bay, Shinnecock bay and Kecox Bay. ^ 


The water temDerature at the surface of a stream shall 
not be raised to more than 50 e F ct any point. Further, 
in at least 50 percent of the cross sectional area and/ 
or volume of the flow of the stream including at least 
a minimum of 1/3 of the surface as measured from shore 
to shore shall not he raised to more than 5°F at any 
point over the temperature that existed before the 
addition of heat of artificial origin or to a maximum 
of 86°F whichever is less. 1 Further, the discharge 
must meet the additional requirement that no more 
than a distance of 1000 feet on the surface In any 
direction shall be raised more than ^F over the 
temperature that existed before the addition of heat 
of artificial origin or to a maximum of 85°F, wnich- 
ever is less. 

) . 


CRITERIA 

NON-TROUT - 
WATERS 



It is recognized that because of widely varying conditions in stream 
and estuaries, thr Department of Environmental Conservation will est¬ 
ablish, where necessary tc meet the standards for thermal discharges, 
a lower maximum surface water temperature and a greater zone of pass¬ 
age. 
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WATERS 


LAKES AND 
RESERVO!RS- 


COASTAL 

WATERS 


ESTUARIES - 


Attachment III—Minimum Federal Water Criteria. 


IIJ-4 


For the protection of the aquatic biota from severe temp- 
ature changes, routi ne shutdown of an en tire thermal dis¬ 
charge at any site should not be scheduled during the 
period from December through March. 


No discharge at a temperature over 70°F will be permitted 
at any time to streams classified for trout. From June 
through September, no discharges at any temperature will 
be permitted that will, raise the temperature of the stream, 
more than 2°F over than which existed before the addition 
of heat of artificial origin. From October through May, 
no discharges at any temperature will be permitted that 
will raise the temperature of the stream more than 5°F 
over than which existed before the addition of heat of 
artificial origin or to a maximum of 50°F whichever is 
less. 


The water temperature at the surface of a lake shall not 
be raised more than 3 e F over the temperature that exist¬ 
ed before the addition of heat of artificial origin, ex¬ 
cept that within a radius of 300 feet or equivalent .irea 
from the point of-discharge, this temperature may be ex¬ 
ceeded. In lakes subject to stratificiation, the thermal 
discharges shall be confined to the epilimnion. 


The water temperature at the surface of coastal waters 
shall not be raised more than 4°F over the temperature 
that existed before the addition of<heat of artificial 
origin from October through June nor more than 1.5°F 
from July through September except that within a radius 
of 300 feet or equivalent area from the point of dis¬ 
charge this temperature may be exceeded. In coastal 
waters subject to stratification, discharges snail be 
confined Jo the epilimnion. 

The water temperature at the surface of an estuary shall 
not be raised to more than 90°F at any point. Further, 
in at least 50 percent of the cross-sectional area and/ 
or volume of the flow of the estuary including a minimum 
of at least 1/3 of the surface as measured from water 
edge to water edge at ary stage of tide, shall not be 
raised to more than 4°F over the temperature that ex¬ 
isted before the addition of heat of artificial origin 
during the period from October through June or more than 
1 1/2 C F during the period July through September or a 
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ENCLOSED 

BAYS 


maximuni of 83 e F, whichever is less. 1 Further, the dis¬ 
charge must meet the additional requirement that no 
more than a distance of 1000 feet on the surface in any 
direction shall be raised more than 4°F over the temp¬ 
erature that existed before the addition or heat of arti¬ 
ficial origin or a maximum of 83°r, whichever is less 

i U i ri /o?c ti 3 S ? 2rio ? from Octofcer through June or more than 
i 1/4 F during the period from July through September. 
Because of the studies that have been made on the estuar¬ 
ial portion of the Hudson River, the need for limitinq 
the temperature rise here during July through September 

n* l' ,u ' s waivetl ar| d the conditions specified for 
October through June will be permitted year-round. 

No temperature rise except that which occurs naturally 
will be permitted in enclosed bays. 


1 see Ante 
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2.1.1.3 Dissolved Solids 




a) Fresh Waters 

flaxir.urc dissolved solids of 500 mg/1 or one third above 
(133i) natural characteristic levels, whichever is less. 

b) Marine Waters 
Not applicable. 

2.1.1.4 Dissolved Gas 


a) Cold Waters (Fresh & Marine) 

Total dissolved gas pressure not to exceed 110 percent 
of existing atmospheric pressure. 

2.1.1.5 Phosphorus as total P shall not exceed 100/tg/l in any 
stream nor exceed 50/;g/l in any reservoir, lake, estu¬ 
ary or ofrshcre water, or at any point where it enters 
these receiving waters. 

2.1.1.6 Suspended, Colloidal or Sattleable Solids: Hone from waste 
water sources which will cause deposition or be deleter¬ 
ious for the designated uses. 


2.1.1.7 Oil and Floating Substances:.No-residue attributable to 
waste water ncr visible oil film nor globules of grease. 

2.1.2 Radioactivity (liSPHS - Drinking Watei< Standards shall apply) 

2.1.2.1 Gross Beta 1,000 plcocuries per li'ter in the 

absence of Sr" c and alpha emitters. 

2.1.2.C Radium-226 3 plcocuries per liter 


2.1.2.3 Strontium-90 


10 picocuries per liter 


2.2 Class A Waters 

2.2.1 Microbiological - shall not exceed a geometric mean of 
200 fecal coliforms (MPN) per 100 ml. 
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2.4.1 a) Shellfish - National Shellfish Sanitation Program (MSSP) 

microbiological standards shall apply, i.e. shall not ex¬ 
ceed a median of 70 total conforms (MPM) per 100 ml. 

2.2.2 pH - shall be maintained between 0.5 and 8.3 

pH - Marine - Normal range of pH must not be extended at 
• any location by more than ±0.1 pH unit. At no time 
shall the pH be less than 6.7 or greater than 8.3. 

2.2.3 Taste- and Odor Producing Substances - None in amounts that 
will interfere with use for primary contact recreation, pot¬ 
able water supply or will render any undesirable taste or 
ocar to edible aquatic life. 

2.2.4 Color and Turbidity - a Secchi disc shall be visible at a 
minimum depth of 1 meter. 


2.3 Class B Waters 

2.3.1 Microbiological - shall not exceed a geometric mean of 
10,'000 total conforms, or of 2,000 fecal cclifcms (KPN) 
peq 100 ml (Fecal coliform counts are preferred). 

2.3.1 a) Shellfish -National Shellfish Sanitation Program (MSSP) 

standards shall apply, i.e. shall not exceed a median of 
70 total conforms (K?il) per 100 ml. 

2.3.2 pH - shall be maintained between 6.r and 9.0 

• 

pH - Marine - Normal range of pll must not be extended at 
any location by more than ±0.1 pH unit. At r.o time 
shall the pH be less than C.7 or greater than 8.5. 

2.3.3 Taste and Oder Producing Substances - None in amounts that 
will interfere with the use for cotable water supply or 
will render any undesirable taste or odor to edible aauat- 
1c life. 

2.3.4 Color and Turbidity 

a) Cold Waters - 10 Jackson Turbidity units (JTU) 

s ) Warm Waters - 50 Jackson Turbidity units (JTW) 

c) Marine Waters - a Secchi disc shall be visible at a 
minimum depth of 1 meter. 
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3. Mixing Zones 

The total 3rea and/cr volume of a receiving stream assioned to 
mixing zones shall be limited to that which will: (1) not interfere 
with biological ccrr.'urities or populations of irportant species to 
a degree which is damaging tc the ecosystem; (2) not diminish other 
beneficial uses disproportionately. 

4. Zones of Passage 

In river systems, reservoirs, lakes, estuaries and coastal 
waters, zones of passage are continuous water routes ot the volume, 
area and quality necessary to allow passage of free-swimming and 
drifting organisms with no significant effects produced on their 
populations. These zones must be provided wherever mixing zones 
are allowed. 

... , Be ^ au se of varyino ’oca! physical and chemical conditions and 
biological phenomena 9 no Single value can be given on the percentage 
o. river width necessary to allow passage of critical free-swimlng 
and drifting organisms so that negligible or no effects are produced 
on their populations. As a guideline, rnixino zones should be limited 
to no norq than 1/4 of cross-sectional area and/or volume of flow of 
stream or estuary, leaving at least 3/4 free as a zone of passage. 

5. Analytical Testing ' *' 

0 

All methods of sample collection, preservation, and analy¬ 
sis used in applying any of the rules and regulations in these 
standards shall be in accord with those prescribed in "Standard 
Kethoas for the Examination of Water and Waste i.'ater," T hirteenth 
Edition, or any subsequent edition with other generally accepted 
procedures. 

6. Stream Flow 

The water quality standards shall apply at all times except 
during perioos when flows are less than the average minimum seven- ' 
cay low flow which occurs once 1r. ten years. 
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Attachment IV 


Required Changes in New York Water Quali 

State/Fedcral 

Item s* Classification 

701.3 Class AA/A 

1. Floating solids; 
etc* 

2. Effluents 

3. pH 

4. D.O. 

5. Toxics 

701.3 Class A/A \ 

1 * / 

« 1. Floating solids; 
etc 

2. Effiuents 

*. i • • 

3. Odor Producing 

Subs. m 

5. pH 

6. D.O. 

7. Toxics 

i 

♦Items refer to sections of 6 NYCRR 
Except where otherwise noted changes 


v Standards 


Required Changes** 


Federal Criteria 1.1, 1.2, l 1.3 must apply. 

Should specifically include colifonn 
criteria contained in Federal Criteria 
2 . 2 . 1 . 

Federal Criteria 2.2.2 must apply, 
specifically: the upper limit of pH range 
should be 3.3. 

Federal Criteria 2.1.1.1 must apply, 
specifically: 

for trout >6.0 mg/1 (2.1.1.1b) 
for non-trout > 5.0 mg/1 (2.1.1.1c) 
Federal Criteria 1.4, and 2.1.2 must apply. 

Appropriate Federal Criteria contained in 
1,2.1, 2.2, 3, 4, 5 ft 6 not cited above 
must also apply. 


Federal Criteria 1.1,. 1.2, & 1.3 must apply. 

Shoulo specifically include colifonn 
criteria contained in Federal Criteria 
2 . 2 . 1 . 

Federal Criteria 2.2.3 must apply. 


Federal Criteria 2.2.2 must apply,' 
specifically: the upper limit of pH range 
must be 8.3. 

Federal Criteria 2.1.1.1 must apply, 
specifically: 

Trout waters^6.0 mg/1 (2.1.1.1b) 
Non-trout waterss 5.0 mg/1 (2.1.i.lc) 
Federal Criteria 1.4 and 2.1.2 must apply. 

Appropriate Federal Criteria contained in 
1,2.1, 2.2, 3, 4, 5 & 6 not cited above 
must also apply. . * 
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Water Quality Standards. 


Items * 

701.3 

1. Floating sc’ids; 
etc. 

2. Effluents , 


3. pH 


4. 0.0. 


5. Toxics 


Stcte/Federal 

Classification 

Class B/A 


701.3 i 

t 

1. Floating solicit; 

etc. . 

2. pH 

3. D.O. i. 


4. Toxics 


Class C/B 


701.3 

Use Description 


1. Floating solids; 
etc. 

2. pH 

3. D.O. 

4. Toxics 


Class D/B 


Required Changes** 


Federal Criteria 1.1, 1.2 & 1.3 must apply. 
• 

Should specifically include coliform 
criteria contained in Federal Criteria 
2 . 2 . 1 . 

Federal Criteria 2.2.2 must apply, 
specifically: the upper limit of pH range 
must be 8.3. s 

Federal Criteria 2.1.1.1 must apply, 
specifically: 

Trout waters S: 6.0 mg/1 (2.1.1.1b) 
Non-trout waters >5.0 mg/1 (2.1.1.1c) 
Federal Criteria 1.4 and 2.1.2 must apply. 

Appropriate Criteria contained in 1,2.1, 
2.2, 3, 4, 5 & 6 not cited above must 
also apply. 


Federal Criteria 1.1, 1.2, & 1.3 must apply. 
* 

Conforms with'Federal Criteria 2.3.2. 

Federal Criteria 2.1.1.1 must apply, 
specifically: 

Trout waters 6.0 mg/1 (2.1.1.1b) 
Non-trout waters^ 5.0 mg/1 (2.1.1.1c) 
Federal Criteria 1.4 & 2.1.2 must apply. 

Appropriate Federal Criteria contained in 
1,2.1, 2.3, 3, 4, 5 & 6 not cited above 
must also apply. 


The use description must be upgraded to 
conform with Federal Use Class B 
(Attachment I, Section 2) as a minimum. 
Federal Criteria 1.1, 1.2 & 1.3 must apply. 

Federal Criteria 2.3.2 must apply. 

Federal Criteria 2.1.1.1 must apply. 

Federal Criteria 1.4 & 2.1.2 must apply. 

Appropriate Federal Criteria contained in 
1,2.1, 2.3, 3, 4, 5, & 6 not cited above 
must also apply. * 
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Attachment IV —Required Changes in New York 

Water Quality Standards. 

I 

IV-3 


* 

! terns* 

Statp/Federal 

Classification 

Required Changes** 

701.4 

Class SA/A 


1. Floating solids; 
etc. 

5. Toxics 


Federal Criteria 1.1, 1.2 & 1.3 must apply. 
Federal Criteria 1.4 & 2.1.2 must apply. 

E 


Appropriate Federal Criteria contained in 
1,2.1, 2.2, 3, 4, 5, & 6 not cited above 
must^also apply. 

701.4 

Class SB/A 


1. Floating solids; 
etc. 

3. Effluents 

5. Toxics f 


Federal Criteria 1.1, 1.2 & 1.3 must apply. 

Should specifically include coliform 
criteria contained in Federal Criteria 
2.1.1. 

Federal Criteria 1.4 and 2.1.2 must apply. 

Appropriate Federal Criteria contained in 
1,2.1, 2.2, 3, 4, 5 and 6 not cited above 
must also apply. 

70U4 

Class SC/B 


1. Floating solids; 
etc. 

4. Toxics 

— « 

0. 

# 

0 

0 

Federal Criteria 1.1, 1.2 and 1.3 must 
apply. 

Federal Cniteria 1.4 and 2.1.2 must apply. 


. • 

Appropriate Federal- Criteria contained in 
1,2.1, 2.3, 3, 4, 5 and 6 not cited above 
must also apply. . 

C 701.4 

Class SD/B 

. 

Use Description' 


The use description must be upgraded to 
conform with Federal Class B uses 
(Attachment I, Section 2) as a minimum. 

1. Floating solids; 
etc. 

3. 0.0. 

4. Toxics 


Federal Criteria 1.1, 1.2 A 1.3 must apply. 

Federal Criteria 2.1.1.1 must apply. 

Federal Criteria 1.4 and 2.1.2 must apply.. 



Appropriate Federal Criteria contained In 
1,2.1, 2.3, 3, 4, 5 and 6 not cited above 
must also apply. 

> 
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Attachment IV—Required Changes in New York 
Water Quality Standards. 


• 

IV-4 


Items* 

State/Federal 

Classification 

Required Changes** 

702.1 

Class A—special/A 


1. Floating solids; 
etc. 

2. Effluents 

3. Odor Prod. Subs. 

5. pH 

6. D.0. 

7. Toxics 


Federal Criteria 1.1, 1.2 & 1.3 must apply 

Should specifically include coliform 
criteria contained in Federal Criteria 
2.2.1. 

Federal Criteria 2.2.3 must apply. 

Federal Criteria 2.2;2 must apply, 
specifically: upper limit of pH range must 
be 8.3. 

Federal Criteria 2.1.1.1 must apply. 
Federal Criteria 1.4 and 2.1.2 must apply. 

• 


Appropriate Federal Criteria contained in 
1,2.1, 2.2, 3, 4, 5 and 6 not cited above 
must also apply. 

702.2, 702.8 

Class AA~special/A 

.J • ■' • • 

1. Floating solids; 
etc. 

- 

Federal Criteria 1.1, 1.2, 1.3 & 1.4 must 
apply. 


."Appropriate Federal Criteria contained in 

1,2.1, 2.2, 5 and 6 must also apply. 

* 

* Special classes - 702.3, 702.4 and 702.5 c 

• ' 

702.3 

Lower Hudson River, Arthur Kill, Kill Van (Cull, Harlem River, Raritan Bay 
and Lower East River drainage basins; New York Eay Area; Nassau County including 
Long Island Sound; and Suffolk County. 

702.4 

Certain tidal waters within the Upper East River and the Long Island Sound 
drainage basins within Queens, Bronx and Westchester Counties. 

702.5 

Jamaica Bay drainage basin within Kings and Queens Counties including a 
certain portion of Rockaway Inlet. 

The above waters are classified as I-I, I, or II. 
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Attachment IV—Required Changes in New York 
Water Quality Standards. 


Itoxs* 


State/Fcderal 

Classification 

Class I-I/B 


1. Floating solids; 
3. Effluents 


4. D.O. 

5. Toxics 


Use Description 


Class I/B 


Class II/B 


Required Changes** 


Federal Criteria 1.1, 1.2 4 1.3 must apply. 

Should specifically include coliform 
criteria contained in Federal Criteria 
2.3.1. 

Federal Criteria 2.1.1.1 must apply. 

Federal Criteria 1.4 and 2.1.2 must apply. 

Appropriate Federal Criteria contained in 
1, 2.1, 2.3, 3, 4, 5 and 6 not cited 
above must also apply. 


The criteria for class I/B must be 
identical to those for class I-I/B. 


The use description must be upgraded to 
conform with Federal Class B uses as a 
minimum. .(Attachment I, Section 2) 

The criteria for class II/B must be 
identical to t those for class I-I/B as a 
minimum. 
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Attachment IV—Required Changes in New York 
Water Quality Standards. 


Attachment IV.A. 

Required Changes in f.'Y/DRBC Water Quality Standards 
As Contained in Basin Regulations - Water Quality AdoDted 
By the DRRC, March 7, 1968. 


Article 2-2 Interstate Streams - Montidal (Federal Class A) 

Section 2-2.3 Water Uses to be Protected 

Since all r.ontidal waters ir, the Delaware Basin are designated suitable 
for recreation (Column 2 of Table II-I of the Regulations), which is defined 
by the statement, Recreation' includes'all water-contact sports", the waters 
shall be designated as Federal Class A waters. 

Section 2-2.4 Stream Quality Objectives 


Required Changes** 


A. Dissolved Oxygen 

1 . 

2. 


Federal Criteria 2.1.1.1 b must apply. 
Federal Criteria 2.1.1.1 c must apply. 

B. Temperature 

2. 

- 

Federal Criteria 2.1.1.2 must apply. 

"Heat dissipation areas" shall not be 

exempted from thermal criteria. 

• * • 

C. pH 


0 

Federal Criteria 2.2.2 must apply. 

I. Radioactivity 


• 

* 

Federal Criteria 2.1.2 must apply. 

J. Turbidity 



Federal Criteria 2*2.4 or 2.3.4 
(whichever is more stringent) must apply. 


Appropriate Federal Criteria contained in 
1» 2.1, 2.2, 3, 4, 5 and 6 and 7 not cited 
above must apply. 
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Allachmcnl IV—Required Changes in New York 
Walei Quality Standards. 

Attachment IV.B. 


Special Requirements 

International Boundary Waters as Established by the 
International Joint Commission (IJC) 

Where IJC Water Quality Objectives apply and are more stringent than the 
minimum Federal Criteria contained herein, the IJC Objectives shall apply. 

The specific water quality criteria of concern follow: 


Annex 1* 

1. (a) Microbiology 


(b) Dissolved Oxygen 

fc) Total Dissolved Solids 


(d) Phenols 

(e) pH 

(f) Iron (Fe) 


Requirements 

Should not exceed a geometric mean of 1OC0 
total coliforms (MPN) per 100 ml. ror ZOO 
fecal coliforms (KPN) per ICO ml, in waters 
used for body contact recreation. 

In the Connecting Channels and in the upper 
waters'of the Lakes, should not be less than 
6.0 mg/1 at any time. 

In Lake Erie, Lake Ontario, the International 
Section of the St. Lawrence River and the 
Niagara River total dissolved solids should 
not exceed 200 mg/1. In the remaining bound¬ 
ary waters, total dissolved solids should not 
exceed present levels. 

Substantially- absent.-* 

“Should not be outside the range 6.7-8.5. 

Should not exceed 0.3 mg/1. 


♦Reference: "Great Lakes Waters Quality Agreement, with Annexes and Tdxts and 
Terms of Reference, Betweer.Jthe United States of America and Canada", April 
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i ' 68 belter to Governor Rockefeller from G. M. 

v f% Hansler, dated January 17, 1973. () 

\ ? UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

• Region ii 
26 FEDERAL PLAZA 

* NEW YORK. NEW YORK 10007 

March 13. 1973 

Honorable Nelson A. Rockefeller 
Governor of New York 
Albany, New York 12201 

Dear Governor Rockefeller: 

In accordance with Section 303(a)(2) of the Federal Water Pollution 
Control Act Amendments of 1972 (FWPCAA), P.L. 92-500, the Environmental 
Protection Agency (EPA) has reviewed the New York State intrastate 
water quality standards contained in 6 NYCRR 600-941 for consistency 
with the Federal Water Pollution Control Act as in effect immediately 
prior to October 18, 1972 Since I was officially advised on November 
13, 1972, that the New York State intrastate water quality standards 
are identical to the State's interstate standards, I am hereby notify¬ 
ing you that the same revisions required by EPA notification of Jan¬ 
uary 17, 1973, pursuant to Section 303(a)(1) of FWPCAA, must be applied 
to intrastate water quality standards as well. To that end, ny letter ‘ 
of January 17, 1973, and its attachments are incorporated into this 
document by referer:e. 

your convenience in changing the use designations of various 
intrastate waters which are presently classified at levels below Fed- ' 
eral -lass B, as described™ my previous letter, a complete list of 
New York Waters which require revisions has been prepared. This list 
which has been extracted from 6NYCRR 800-941, makes no distinction * 
between intrastate and interstate waters. 

\ * 

Because of the volume cf material Involved, this list, "Waters 
of the State of New York Requiring Upgrading to Federal Class B or 
the Equivalent State Use Classification," has been forwarded directly 
to Commissioner Henry L. Diamond with a copy of this letter. 

The actions the State must take in order to fulfill the require¬ 
ments of the FWPCAA, as well as the EPA policies and the time limits 
for implementing these changes and the procedures for requesting ex¬ 
ceptions are sumnarized in Lie enclosed, final version of "Guidelines 
for Developing or Revising Water Quality Standards." 
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68 Letter to Governor Rockefeller from G. M. 

Hansler, dated January 17, 1973. 

In accordance with Section 303(a)(2) of the FWPCAA, you are 
hereby notified that your present intrastate water quality standards 
must be revised and legally adopted as specified above within 90 days. 
However, if you desire to make the needed revisions, but cannot accom- 
!• ish the task within ninety days, please continue the process and 
seek final adoption as soon as possible. The reason for this is that 
the law allows the States at least 310 days to adopt necessary re¬ 
visions before EPA must finally promulgate (90 days after notifying 
Governor or State agency; approximately 30 days for EPA to-promptly 
propose if State has not adopted; and an additional 190 days for EPA 
to promulgate if State has not finally aoopted). 

It is hoped that the State of New York will continue to move ex¬ 
peditiously to revise its water quality standards as necessary, thereby 
obviating the necessity of Federal promulgation. My staff and I offer 
~ur continued cooperation and assistar.ee in this endeavor. 

Sincerely yours. 


Gerald M. Hansler, P.E. 

Regional Administrator 

Enclosure: a/s 

t 

cc: (with attachments): 1 

Mr. Henry L. Diamond, -Commissioner 
New York State Department of 
Environmental Conservation 

cc: (Letter only): • - 

Eugene Seebald, Director 
Pure Maters . 

New York State Department of - 

Environmental Conservation 
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71 Memorandum to G. M. Hanslcr from Charles N. 
Durfor, dated April 13, 1973. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
• _ Region II Office 


subject: Water Programs Conferences in Albany on 
April 5 and 6 


DATE: April 13, 1973 


AW-WP 


Gerald H. Hansler, P.E. 

Regional Administrator 

Rocco D. Ricci, P.E., Director 
Division of Air & Water Programs 

i • , • . ‘ 

t 

The following'is a series of summaries of conferences between 
New York State aid Region II, EPA, attended by R. Ricci and C. Durfor 
and at times by H. Allen and R. Salkie. These summaries contain the 
conclusions reached and principal agency points of view if divergent. 

The underlined items indicate actions to be taken by EPA. 

• '*.',** ^ 

Water Quality Standards ■ ^ ' ■ 

New York State had requested EPA to meet to discuss revisions of 
inter- and intra-state water quality standards. New York Stale had 
given EPA, informally, a list of questions which outlined their principal 
concerns. In return EPA prepared a written response. Copies of these 
documents are attached. (Attachment 1 - NYS questions; Attachment. 2 
EPA responses.) It was made clear to each other that these documents 
had no official standing and were working documents. 

A principal concern of New York State was the EPA requests: a) to 
upgrade New York State Water Quality Classification D to be equivalent 
to Federal Class A (swimmable) or Class B (fishable) and b) to upgrade 
the designations of streams now designated New York State Class D. • > 

New York State indicated that these streams had been classified Class D 
earlier (in 1950 and 1960) because these waters were unsuitable for 
gamefish because the streams were intermittent and had no spawning 
potential and had siltation problems. 

The Sansom policy document on water quality standards revisions of 
intermittent streams was discussed. A copy of this memorandum was 
furnished to New York State. It was agreed those streams which came 
within these guidelines were likely candidates for exemption from the 
Federal "Class A or Class B category. It could r.ct be resolved whether 
these exemptions, which were being asked for on the basis of the 
promulgated National Guidelines, should be included In public hearings 
as required for all other exemptions. [M. Scolnick had indicated pre¬ 
viously that public hearings had to be held on all water quality standards 
revisions and all exemptions to revision of water quality classifications.J 
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71 Memorandum lo G. M. Hansler from Charles N. 

Durfor, dated April 13, 1973. 

- 2 - 

E lorlS &V 9 d<SC ““ tMS ' Mtter wlth "■ »nd get tact tn 

ach question, however, the following concerns were hlghlignted: 

Thermal Standards - •"*.■• 

York State concern was that EPA was requiring more of New York 

be -°l required of adjacent a " d contiguous Tt?tes. EPA 
responded by furnishing - in attachment 2 - a table of comparisons of 

?SL t, I!Kf he . 1 * 1 sta I] dards and a table summarizing what has been requested 
These tables compared existing criteria for New York, New Jersev Connort- 
lout.^Massachusetts. Vermont and Pennsylvania and sL^ted ^es?ed 

Korked’iifTftE respond ! d that the proposed thermal criteria had been 
ThI ked i°T t f f r Cr yea r s of ne 90t1ations and meetings with the National 

Ss srsC® 

^h e a r r„re fl e t d t 5j S t^e nt ;r?SrIS rt ^ t S“?eeT?r d 

s — this further with the RA and get back to the Stat e" 9 -;— 

" . 

m pH ^ fur * her concerned about the applicability of the 

? '.w ed s » and aids; they pointed out that New York State regulations 
int.ude a grandfa ther clause" for existing the rmal discharaes EPA 
responded that we would have to check further to determine whether this 
could be allowed and EPA will get back to New York , ta ^ ne ; t wnetner th1s 

Concern was expressed about New York State region of r.ir 
tew York State wanted to be sure tRaTTrrijrTtateswouldhe upgrading 
to the same standards. EPA responded that the proposed revisions for 9 
Iftor? tGr L h ! d bee " coordinated with the Water Quality Standard Coordi- 
^ : ? b ! qlad totak o the lead in organizlno a 

geepng of the IJC s tates to discuss these standa rds^ fPerhaDS Ken 
Walker will be the prime mover in the organization of the meeting?) 

.. ]* ar 9 e concern was the matter of upgrading the dissolved oxyqen 
standards. The position of the State was as follows: l)theoresent 

SJt n jJst S f^ e MA d 7 /^ te 3 l 2 h N f y ° rk St ? te standards apply at all tliJes. 
not just for MA 7/10, 3) hundreds of plants are designed on these 

standards and it would be a horrendous task to redesign these hundreds 
of plants and 4) the design calculations are extremely conservative 
E A responded as follows: 1) we understand their point of view 2) we 

Green Book ) and * mandate to upgrade 
these standards, 3) unless It can be demonstrated quantitatively that 
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71 Memorandum Jo G. M. Hansler from Charles N. 
Durfor, dated April 13, 1973. 


the lower dissolved oxygen concentration of the present standards to 
be maintained "at all times" is equivalent to the recommended 00 at 
MA 7/10, EPA would insist upon the Green Book value, 4) the public 
groups should support the higher value and 5) the standards should be 
consistent interstate-wide. (It would be almost impossible to have 
the adjacent states adopt New York State design criteria.) 


After much debate. New York State agreed to raise their criteria, 
however, they plan to lower their design criteria so that the treatment 
plants already designed will not have to be redesigned. The following 
table summarizes their present course of action in planning and what 
they plan to do with increased DO standards: 


Water Quality 
Standards 

Flow 

DO 

Des i gn 

Life • 

Reserve 

Capacity 

Assimilation 
Capacity Factors 

NYS Existing 

At all 
times 
(MA 7/50) 

4.Oppm 

25 years 

30* 

very conserva¬ 
tive 

Fed. (Proposed 

MA 7/10 

5.Oppm 

l25 years 

<30* 

(10*)? 

less conserva¬ 
tive 



In as much as the presently designed treatment plants are principally 
concerned about meeting dissolved oxygen standards, therp was no other 
major concern about using MA 7/10 for other criteria. 


New York State has a regulation indicating that where natural 
conditions cause instream water quality to be in excess of water quality 
standards then the natural water quality conditions prevail over the 
water quaMty standards. This would concern pH, phosphorus, turbidity 
and maybe others. EPA agreed that this was agreeable and should stand. 


The question of analyses of samples was discussed (question 4 of 
attachments 1 and 2). After discussioh, EPA Indicated that laboratory 
methods other than Standard Methods, ASTM. and EPA Manual could be used 
if the method was agreed upon in advance by New York State and EPA. 

The matter of hearings was discussed. New York State was interested 
in knowing how other states were doing. EPA promised to send them infor- 

mation as it became available . New York State plans to hold about 4-6- 

hearings probably during early summer. 


EPA requested and New York State promised to send, prior to April 17, 
a letter to G. Hansler indicating their plans for revisions, their plans 
for hearings and a proposed schedule for completion of Water Quality 
Standards Revision. 
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71 Memorandum lo G. M. Hansler from Charles N 
Durfor, dated April 13, 1973. 

; clarif ' , j n ° '<•»-- amending onr letter of 
phosphorus'and^dissolved ° f o i l lliScogSida^. such as 

stand i /"^ gjuuat^ «,.m. 

Great Lakes Enfor cement Study 

of his men»randum a on b tMs 1 subject S (Ittachment*3) 1ea i ant Furn ' shed a c °Py 
read his draft memorandum on this su^ect "If?]; ret V r "» C ‘ Durfor 
of action was jointly formula red uhirh After discussion, a course 

paragraph.of R. Ricci's memo^nto (sSe «KhS?1)? d in tl,e f, " al 
Water Qualit y Station Analy tic 

With b. held on April ,6 

taking into accord the following aids: P 30 the summsr sam PHng program 

1) Corps of Engineers assistance In Buffalo River. 

2) Ken Walker’s help In field sampling. j, 

3) th«e ^ Enforcement Study monies for ; J 

4) Dick Oewllng's help In field sampling. : V,;) / a 'J / 

51 iM^ss'isr!' f,na " cln9 * f : . 

6) New York State resources. ■' 1 ; 

Surveillance Sd^SljU! MylJlSS^Al^lS^IS" g oche ? ter F,e1d Office, 
the State personnel, 'it will ‘JI Sid in AlbSj?" D,V,slon * as « . 

Onondaga E1S . v ' • 

*. . ! • . V " . \ • 

prepa>'ation’of W the &da“ e EIS 9 (“| JuHchmlilf'e)? P *° P ' e “ disc “ !s “• 

ess.. ■**£\S S'"'S“^sTr r s^?'”“J'’r/r < "*“ s “ d ind »’•" 

. „d have heen in^c'^edt'Jhe^^c^ou^i^^^aX^^). 
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71 Memorandum lo G. M. Hansler from Charles N. 

Durfor, dated April 13, 1973. 

It was repeated time and time again that an EPA schedule can only be met 
if the information is adequate, the coverage is adequate, no massive 
rewrite jobs are required, and the documents submitted on time. The 
intentions are to have the information submitted so that it is concise, 
adequate, well written and impartial. Based upon these constraints, 
the planned flow of information, and the fact that Onondaga County will 
submit text, tables and illustrations that will be publishable, the 
following deadlines were established: 

8-1-73 - Printing of EIS complete - to CEQ 

8- 15-73 - Hearing 

9- 1-73 - Close review period 

# ; 

10- l-7i - Revised document submitted to CEQ 

11- 1-73 - Completion of NEPA procedures 

Again it was stressed that these are the best dates that can be met. 
Any delay, public eruption, extensive rewrites would extend these dates. 


It was agreed to send B. Metzger and R. Hemmett to Syracuse next 
Monday, April 9, to start Ononaaga County on the task of furnishing 
acceptable documents. ) 


It was aareed to send the County and State six copies each of t’ 

mcsa ran ---- 


It was agreed to ser.d New York St ate (carbon copy to the County) a 
letter indicating our concern about the outfall location of the Metro 
Plant. I ~~~~ > 


The points of contacts for keeping this EIS on schedule and tracking 
the preparation is: 

• * 

John Karanak - Onondaga County - v. 

Russ Mt. Pleasant - New York State ; ' • 

Charles Durfor - EPA 

Water Quality Segments Priroitv 

A discussion was held with Russ Mt. Pleasant and Sal Pagano. A copy 
of the WQ-EFF map was loaned to them and a list of "major" and "significant" 
discharges was given. After discussing the problems Russ agreed to furnish 
the priority of water quality segments on next Wednesday - April 11, 1973. 
His initial reaction to go for Mohawk River, Hudson River, possibly the 
Genesee River, but he will confirm this. New York State does want to do 
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71 Memorandum lo G. M. riansler from Charles N. 
Durfor, dated April 13. 1973. 


the waste load allocatons. However Sal te 
segments!" 3 " 1 induStr1a ‘ P° llute »s whether they are" locftld 


getting after 
on WQ or LFF 


Attachments 


Charles N. Durfor 
Chief 

Water Programs Branch 
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Letter to Governor Rockefeller from G. M. Hansler 
dated May 4, 1973. 


MAY 4 1973 


• ? • • ! 

Honorable ilelson D. Rockefeller 
Governor of tbo State of He* York . 

Albany, how York. 12201 ' . 

• \ • .. * * ,** ** r • 

Dear Governor Rockefeller: ‘ : V. ; V 

w < ' — 

In accordance with Section 303(a) of the Federal Water Pollution 
Control Act ftnendrents of 1972, t ; ia Enviro” Tsntol Protection Agency 
reviewed tne interstate water nualltv standards for the State Of 
Mew York. 3y letter of January 17, 1973. I notified New York State 
that the present Federal Iy-approved vrater quality standards must be 
revised and loyally adopted within S3 days of January 17, 1973. I As 
you know, until revised standards tom been adopted by New York State 
and approved bv EPA, or have beer. pro«mlnated by EPA, the current 
standards are the legal basis tor all water pollution control actions .\ 

‘V letter statad: "It is EPA's policy, to require all waters to 
receive a use classification wuich will nrotoct tuoso waters for: 

(A) recreational use |n_ tho water (whole body contact) and’ 
tlic preservation and propagation of desirable (indigenous) 
species of aquatic biota; or . . . ' 

(D) recreational use on the water (fishing, boating, etc.) •'* 
and the presenvatfon and propagation of desirable . , ‘ 

(indigenous) species of aquatic biota." '••■’’•.T-- 

The Federal Class 0 standard is mandated by EPA under the Federal 
Mater Pollution Cont. 1 Act in effect prior to thn now law. Tiie Federal 
Class A standard has Lsen established by Congress under the new lew as 
the national goal to. be achieved by July 1, 15d3. 

My letter also stated: "Sorao waters, Lacause of naturally ooor 
quality, nan-tiade pollution or technological limitations raay qualify 
for an excepted classification." I furt ier Indicated: "Requests for 
exceptions to use classifications or criteria should be submitted to 
m with supporting documentation." Should CPA concur in those requests, 
exceptions will be granted far a specific water body or for a specific 
criterion. 
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74 Letter to Governor Rockefeller from G. M. Hanslcr 
dated May 4, 1973. 


To dato, I have received no eow-iunlcation Indicating when the 
rtsw York State Water Quality Standards will be revised and legally 
adopted, teltiicr nave I received any written communication requesting 
•:«? exception for any water use* classifications, water quality criteria 
or specific water bodies. 

•« 

The Act provides tnat If a State falls to adopt tie revisions to 
water quallt" standards, eUric-r Inter or Intrastate, specified by EPA 
within 00 .... after notification, EPA must promptly prepare and publish 
proposed rotations In tna Federal Register. 

In accordance with this mandate, and taking Into account the dimen¬ 
sions of the task and the resources av-liable for this purpose. Region II 
Is embarking on tills project. Wc hope to complete tills task bv Juno 15, 

1973. As Indicated In my January 17 letter, the proposed revisions are 
based upon the "Water Quality Criteria Report of the national Technical 
Advisory Comal ttee to the Secretary of tie Interior - April 19CS" (tho 
Green Book), and other Information provided from time to t1«* by EPA. 

Wa want the proposed regulations to reflect the water use and water 
quality criteria exceptions requested by Hew York State and concurred in 
by EPA. We cannot accomplish this unless your water pollution control 
agency furnishes no a complete list of: a) water use classifications 
where an exception is desired from being classified equivalent to Federal 
Class 5, b) those criteria which should be considered as exceptions to 
the Green Book, rocomnenoatlens, and c) those streams which should be 
granted an exception from being classified Federal Class B. Supporting 
data for these exceptions. Including the transcript of nny public hearings 
previously held ih connection with water use classifications or criteria. 

If still reltvant, should be supplied. 

If New York State Is planning to revise the water eua'lty standards 
as specified In ny letter of January 17, the State should submit a specific 
schedule which It will follow In revising the standards. The schedule 
should Include: the date of public notice as to the proposed revisions, 
which date should be not latOr than June 1, 1973, the locations and datas 
of public hearings to be held throughout the State, tho expected date of 
adoption of the standards by the State and the expected date for submission 
of the legally adopted standards to EPA for approval. 

The infornetlon on the exceptions to uso or criteria for specific 
streams and the schedule for adoption of revised standards nust be submitted 
to us by May 18, 1873. Unless the Information concerning the exceptions to 
water uso daslgnatlons and water quality criteria for specific streams Is 
received by May 13, EPA will be unable to evaluate and Incorporate these 
exceptions In Its promulgation of pronosed regulations. .. 
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74 Letter to Governor Rockefeller from G. M. Hansler 

dated May 4, 1973. . 

• - 3 - 

. • 

Although this letter rentes to Inter s tate vnisr nullity standards. 
Inasmuch as Hew York has r.oltiter adoofcca nor requested revisions by 
April |e, as rcnulrsd, it Is suggested that Intro? Late standards also 
be Included In your standards rcvl 5 1ons/oxccr*t^on* rrccess. This Is 
su^jested because the Int rastat e standards revisions Process bv the State 
should be completed by Jun«" VTY~l5)73; and to our knowletfnc your adminis¬ 
trative procedures to accomplish this novo not seen Initiated. We Intend 
to handle both interstate and Intrastate standards simultaneously In our 
proposed promulgation process. 

It Is hoped tnat New York State will move expeditiously to revise 
Its water quality standards and to claim exceptions, where desired, to 
the 0 use designations or criteria whor. supported by written justlfica- 


Slncercly your.s, s 


Gerald K. iUnsler, P.E, 
.. t * Hcglonal Administrator 

cc: Henry L. Diamond, Commissioner 
rievf York State Departi.xnt of 
EnvIrorcv-cnUl Conservation .* A'./- 

Eugene Seebald, Director ' ' 

Pure Waters * .( ’ V.. ;. 

New York State Department of ; 

Environmental Conservation 

R. D. Ricci J 
C. N. Durfor , 


CNDurfor:dmc 5/4/73 
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78 Lelter lo G. M. Hansler from T. N. Hurd, dated 


May 24, 1973. 


r.M.Humo 

• CCACtAAV TO Tm« COvCMNO* 


(' li 

Vi>i j i P 

State of New York 
Executive Chamber 
Albany 12 224 


jb. 


v-X4<. 




May 24, 1973 


Dear Mr. Hansler: 

Governor Rockefeller has asked me to reply to 
your letter concerning water quality standards. 

Commissioner Diamond advises that immediately 
upon receipt of your January 17, 1973 communication, the 
Department of Environmental Conservation began negotiations 
and maii ained a continuing dialogue with you and yQur 
as to how best to accomplish our mutual aims and 
goals. Your letter does not recognize these efforts nor 
acknowledge correspondence in this regard. 

The Department has also informed me that con- 
tinuing negotiations are now beginning to yield positive 
results. I hope you will do whatever you can to encourage 
resolution of any remaining problems. 


Sincerely, 



Mr. Gerald M. Hansler, P.E. 

Regional Administrator 
Region II 

U. S. Environmental Protection Agency 

26 Federal Plaza 

New York, New York 10007 
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79 Letter to G. M. Hansler from ). L. Biggane, dated 
|une 8, 1973. 

New York State Department of Environmental Conservation c»- //* 7-3 

r o Wolf Road, Albany, New York 12201 

June 8, 1973 





Henry L. Diamond, 
Commissioner 


Mr. Gerald M. Hansler 
Regional Administrator 
Environmental Prot -tion Agency 
Region II Office 
26 Federal Plaza 
New York, New York 10007 

Dear Jerry: 


• New York State has Initiated steps necessary to comply with 
revisions to its water quality standards as requested In your letters 
to'Governor Rockefeller of January 17, 1973 and Marc.i 13, 1973. In plan¬ 
ning ways to comply, we must consider the statutory provisions of the 
State Environmental Conservation Law (Section 73-0301) which requires 
public hearings upon due notice for any alteration or modification in 
the "Rules and Classifications and Standards of Quality and Purity for 
Waters of New York State" and for the assignment of these to any waters 
of the state. 


The following responses are directed to the specific Items 
In your letters, and Indicate our conmltment to achieving appropriate 
revisions to bring our standards in compliance with the 1972 P.VQAA. 

Inter/Intra-State Water Quality Standards Revisions 

A. Definitions of Use Classifications 

EPA Requested Revisions : Present federally approved New York State 
use classifications for Classes D, SD and ISC II were found to be 
now Inconsistent with FWPCAA and must be upgraded to at least the 
federal B level unless an exception Is requested by New York State 
end granted by EPA In accordance with applicable procedures. 

NYS Response : Streams of these classes were so classified after pre¬ 
requisite studia* and public hearings determined that they were un¬ 
suitable for fish propagation because of the intermlttency of stream 
flow, lack of natural suitable habitat, and/or where natural and man¬ 
made conditions, which cannot be realistically controlled, preclude 
attainment of more stringent water quality criteria. Therefore, 
Classes D, SD and ISC II and their respective standards will be 
retained as Is and applied to waters for which an exception to the 
federal Class B are herein requested. (Attachment I). 
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79 Letter to G. M. Hansier from J. L. Biggane, dated 
June 8, 1973. 

8. Add 1IcjbIe Water Ocra I I tv Cr I ter I a 

£FA Requested Re visions : - Water qual'ty criteria for each New York 
State use classification must be revised to comply with the minimum 
acceptab'- *er quality criteria as abstracted from the "Green Book". 

NY£ _^e: Classes AA, A, B, C, SA, SB, SC end ISC l-l will be 
re ,.ed; applicable water quality criteria will be revised as Indi¬ 
cated below: (See Attachment II). 

I) modification of pH ranges. 

^(2) addition of col I form standards. 

”^(3) addition of color and turbidity standards. 

*■*''14) addition of dissolved solids standards for AA and A classes 
(Drinking Wjt.r). « 

^ f5) no addition of phosphorous criteria for lakes and streams at 
this time. 

S (6) no modification of DO standards for fresh w* but Inclusion 

of criteria ar.d objectives which reflect the reen Book" and 
International Agreement. 

i^<7) modification of taste and odor producing substan ces, suspended. 

CO I 1 gd f a l l or s ett I ea t) I e s olids * hid oil an d floating substances . 


^( 8 ) 


/ 


(9) 


*^t 


New York's existing thermal discharge standard has been re¬ 
tained. Reference Is also directed to Part 704 (attached) 
which includes the proposal developed by the National Thermal 
Task Force. In general, all new thermal discharges or modi¬ 
fications to existing thermal discharges will meet the stand¬ 
ards set forth In various classes under Part 701.3, 701.4, 
701.5 jnd 702, If designed to meet the C'iterta contained In 
Part 704. 

clarification of mixing zones, zones of passage and analyti¬ 
cal testing. 


Is understood and appropriately stated In Part 701.2(c) "that 
these standards qpply 2 t all times except during periods when 
flows are less tbar, the minimum average 7-consecutive day low 
flow which occurs once In ten years I/IAA jl I0yr.). Contingency 
plans will govern du-Ing critical per loos when*stream flows are 
less than the MA7CD/I0yr." 
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79 Letter to G. M. Hansler from |. L. Biggane, dated 
June 8, 1973. 

C. |i<p ciasM f icati o fHi of specific Waterway s 


r p a Rpnu^tM Revisions : . AM waters not classified at levels equlv- 
aie it to federal Besses A or B must be upgraded to a water use 
classification at least equivalent to federal Class B or higher 
„nere interstate or international agreements exist. Waters prev 
ously classified by state use classification at levels comparable 
to federal use Class B are not required to be upgraded to federal 
Class A. 


mvs Response : After public hearings on the revisions of NYS clas¬ 
ses and standards have been concluded end justifiable changes 
adopted, an additional series of public hearings will be held to 
assign the revisions to specific waterways. It Is anticipated that 
eporopriate proceedings for upgrading will be incorporated Into 
these latter hearings. Attachment III lists the water segments 
which NYS hereby requests for exemption from the requirements of 
federal Class 8. 


vhPriuie of Fvpnts for New York state Wa ter Quality Standards Pev’sls p s 

The following timetable represents New York's schedule of 
actlv’tles leading to the achievement of revisions to New York State 
standards as required by EPA under PL 92-500: 

- Public Notice: June 30, 1973 - Public Hearings: July 31, 1973 
Promulgation by September 15, 1973 . j 

We expect that EPA wilt supply supporting testimony for 
these changes at the hearings. 



Attachments 
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80 Recommended Thermal Criteria—July 1973. 

PART 704 

CRITERIA GOVERNING THERMAL DISCHARGES (HEATED LIQUIDS) 

(STATUTORY AUTHORITY: ENVIRONMENTAL CONSERVATION LAW, 

ART. 15:0317) 


Section 

704.1 General Statement 

704.2 Criteria governing thermal discharges 

704.3 Additional limitations or modifications 


EPA RECOMMENDATION NEW YORK STATE RECOMMENDATION 

Section 704.1 GENERAL STATEMENT tt Section 704.1 GENERAL STATEMENT 


All thermal discharges (heated 
liquids) including new or 
existing discharges or modifi¬ 
cations to existing discharges, 
shall meet the standards set 
forth for the various classes 
under Part 701.3, 701.4, 702 
and 704.2. 


(a) Criteria for design of new 
thermal discharges or modifi¬ 
cations to existing thermax 
discharges are set forth in 
sections 704.2 and 704.3 of 
this Part. 

(b) All thermal discharges 
(heated liquids), including 
now or existing discharges 
or modifications to existing 
discharges, shall meet the 
standards set forth for the 
various classes under Part 
701.3, 701.4, and Part 702. 


Section 704.2 CRITERIA GOVERN- ft Section 704.2 CRITERIA GOVERN¬ 
ING THERMAL DISCHARGES. ING THERMAL DISCHARGES. 


The criteria for new or exist¬ 
ing thermal discharges or modi¬ 
fications to existing thermal 
discharges to the waters of the 
state shall be u follows: 


The criteria for new thermal 
discharges or modifications 
to existing thermal discharges 
to the waters of the state 
shall be as follows: 


(a) NON-TROUT WATERS *' 

W- The water temperature at the surface ot a stream shall 
not be raised by a thermal discharge to more than 90°F at any 
point. (2) At least 50 percent of the cross sectional area and/ 
or volume of the flow of the stream including at least a minimum 


30 
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of 1/3 of the surface as measured from shore to shore shall not 
be raised more than 5 Fahrenheit degrees at any point over the 
temperature that existed before the addition of heat of artifi¬ 
cial origin or to a maximum temperature of 86°F, whichever is 
less.* (3) The thermal discharge must meet the additional re¬ 
quirement that .o more than a distance of 1000 feet on the sur¬ 
face in any direction shall be raised more than 5 Fahrenheit 
degrees over the temperature that existed before the addition of 
heat of artificial origin or to a maximum temperature of 86°F, 
whichever is less. (4) For the protection of the aquatic biota 
from severe temperature changes, routine shutdown of a facility 
responsible for a thermal discharge should not be scheduled dur¬ 
ing the period from December through March. 

(b) TROUT WATERS 

No thermal discharge with a temperature over 70°F will be 
permitted at any time to streams classified for trout. From 
June through September, no thermal discharges will be permitted 
that will raise the temperature of the stream more than 2 
Fahrenheit degrees over that which existed before the addition 
of heat of artificial origin. From October through May, no ther¬ 
mal discharges will be permitted that will raise the temperature 
of the stream more than 5 Fahrenheit degrees over that which 
existed before the addition of heat of artificial origin or to a 
maximum temperature of 50°F, whichever is less. 

(c) LAKES AND RESERVOIRS 

- (1) The water temperature at the surface of a lake shall 

not be raised more than 3 Fahrenheit degrees over the temperature 
that existed before the addition of heat of artificial origin; 
provided, however, this temperature may be exceeded within a 
radius of 300 feet or equivalent area from the point of discharge. 
(2) In lakes subject to stratification, the thermal discharges 
shall be confined to the epilimnion. 

• 

(d) COASTAL WATERS (1) The water temperature at the surface of 
coastal waters from October through June and from July through 
September shall not be raised more than 4 Fahrenheit degrees and 


*It is recognized that because of widely varying conditions in 
itreams and estuaries, the Department of Environmental Conserva¬ 
tion will establish, where necessary to meet the standards for 
thermal discharges, a lower maximum surface water temperature and 
a greater zone of passage under the procedures set forth in "Addi¬ 
tional limitation and modifications” section 704.3 infra. 
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1.5 Fahrenheit degrees respectively, over the temperature that 
existed before the addition of heat of artificial origin; provided 
nowever, this temper, ture may be exceeded within a radius of 300 
feet or equivalent area from the point of discharge. (2) In 
coastal waters subject to stratification, thermal discharges shall 
be confined to the epilimnion. 

(e) ESTUARIES 

(1) The water temperature at the surface of an estuary shall 
not be raised to more than 90 °f at any point. (2) During the per¬ 
iods from (A) October through June and (B) July through September, 
at least 50 percent of the cross-sectional area and/or volume of 
the flow of the estuary including a minimum of at least 1/3 of the 
surface as measured from water edge to water edge at any stage of 
tide, shall not be raised more than 4 Fahrenheit degrees for period 
(A) and 1.5 Fahrenheit degrees for period (B) over the temperature 
that existed before the addition of heat of artificial origin or a 
maximum temperature of 83°F. whichever is less.* (3) During the 
periods from (A) October through June and (B) July through September, 
the thermal discharge must meet the additional requirement that no 
more than a distance of 1000 feet on the surface in any direction 
shall be raised more than 4 Fahrenheit degrees for period (A) and 
1.5 Fahrenheit degrees for period (a) over the temperature that 
existed before the addition of heat of artificial origin or a maxi¬ 
mum temperature of 83°F, whichever is less. (4) Because of the 
studies that have been made on the estuarial portion of the Hudson 
River, the need for limiting the temperature rise here during July 
through September to 1.5 Fahrenheit degrees is waived and the con¬ 
ditions specified for October through June will be permitted vear- 
round. 


(f) ENCLOSED BAYS • ’ . ' 

No temperature rise except that which occurs naturally will be 
permitted in enclosed bay*. 



i t.: ■ . • v« • 


-'-sr . Jc ;; r„.. 


■i .. • - : 




♦See Note under (a) Non-Trout water* 
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NEW YORK STATE RECOMMENDATION RELATIVE TO 
ADDITIONAL LIMITATIONS OR MODIFICATIONS 


The following, "Section 704.3, Additional limitations or 
modifications," is submitted as a recommendation by New York State 
for inclusion in Part 704. This section has been included for 
the purpose of the hearing so that a decision can be made relative 
to establishing this section as part of the criteria for thermal 
discharges. 

tt Section 704.3 ADDITIONAL LIMITATIONS OR MODIFICATIONS 

(a) The Commissioner may impose limitations and/or conditions in 
addition to the criteria, set forth in section 704.2 where he deter¬ 
mines, in the exercise of his discretion, that such additional 
limitations and/or conditions are necessary to maintain the quality 
of the receiving waters for the best usage classification and 
standards assigned to them. 

(b) The Commissioner may authorize a conditional modification of 
the criteria set forth in section 704.2 upon application. Upon 
receipt of such application the Commissioner shall confer with the 
U.S. Environmental Protection Agency and shall transmit to that 
agency information to enable the Administrator to fulfill his re¬ 
sponsibilities under Federal law. The applicant shall have the 
burden of establishing to the satisfaction of the Commissioner 
that one or more of the criteria are unnecessarily restrictive as 
to a particular project in that a modification of such criterion, 

criteria, as the case may be, would not impair the quality of 
the receiving waters so as to adversely affect them for the best 
usage classifications and standards assigned to them. The Commis¬ 
sioner may, when he determines it to be in the public interest, 
hold a public hearing upon the application. 

(c) Any such modification shall be conditioned upon post—opera¬ 
tional experience. Plans for additional treatment of, or change 
in, the thermal discharge shall be developed and submitted as 
part of the application to the Commissioner which shall be imple¬ 
mented upon order of the Commissioner in the event that post-opera¬ 
tional experience shows a trend toward impairment of the duality 

of the receiving waters for the assigned best usage classifications 
and standards. 
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81 Letter to Commissioner Diamond fro.n G. iv*. 
Hansler, dated Jr:ne 29, 1973. 

l 


XN * 9 S3 


Wtnry L. Diamond, Coaalssloner 
Kew York State Departaent of 
Enviroiciental Conservation 
SO Wolf Road 
Albany, hew York 12201 

Dear Coeatssloner Olaaonds 

. ™* *» * acknowledgo receipt of New York State'* response to ny 

revisions^ Jtauary * * l,d **** *• concerning water quality standards 

e* . ^T* J *?* s Executive Deputy Cosralss loner of tee New York 

;H! t ?*“! P ? rtacnt of , tn »1ronoenul Conservation, submitted on June 3. 1973 
the State s proposals to revise certain water quality standards to reset 
tfte ftt-cra, t, use classification and attendant water quality criteria, 
Ha ,?* so * r ®' ,uest8d ln * xc *P t ^ on ftca the equivalent Federal *3* classlfl- 
catlon for certain strcaa seq^ents, as provided for In the Ffedaral Water 
Pollution Control /let A.-irextents of 1972. da will evaluate your pro¬ 
posed revisions and requested exceptions, and wo will notify you as to 
our specific actions taken thereon. 

As required by the new Act, we must prepare and publish proposed 
regulations setting forth the revised water quality standards in the 
R ? s1st 5T‘, Mowever » « will not coenence final prowj] nation 

J* cv,dcn J W**t the State process for adopting revised 
standards will not be completed within 190 days froa tee date of our 
proposed revisions or unless tee State opts not to acoot all revisions 
finally suggested by EPA as proposed In the Federal Register. 

Mr #cb ^ uU for *tf«l*rds revisions. es sulaltted In 

teat schedule ' tt#r * * w '“ rs TOSonable and we urge all efforts to mot 

h. £ sssrs jw&bt , f *“ *• wi *“ d w - 

1. If your request for exceptions for the 18 segments of 
Attachment (copy attached) can be granted based 
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Hansier, dated June 29, 1973. 


- 2 - 

v,«on the Inforaitlon you will suaalt (by July 11, 
1973), then we will not propose an EPA *B" level 
classification In the Federal Ecglster. 

2. EPA will propose that all IT.\» Class 0, SO and 
ISC-21 classified water bodies be upgraded to 
the equivalent EPA •0* use classification level* 

Ve will not pronulgate final water quality 
standards (use classification and attendant 
criteria for those water bodies) until Hew York 
State subolts adequate Justification for each 
Identified streaa to receive a lower classifi¬ 
cation, or proposes via public notice to adopt 
higher classification. For exanple, Unqca Lake 
(6NYCRR 835,6 Itea Ho. 87) is known to bo a 
year-round water body, but has been classified 
"Internment" In Attachment I* 

lit any event, EPA oust promulgate standards 
wlthlu 190 days froa the date of our reposal a 
If the State doesn't adopt revised standards to 
tho EPA “3" level or-If the State has not deter* 
eloed the necessity for a lower classification^ 
submitted suen Information to EPA for evaluation, 
and requested exceptions approved by EPA* 

3. We accept your proposed upgraded standards revisions 
Identified In Item B-l, 2 and 3 of your letter of 
June d. We wrst el so propose these stardards In 
our Federal A* ster publication, but we will not 
promulgate unless you fall to adopt these revised 
standards within your scheduled tloe front of 
September 15, 1973. 

4* As to Itaa 3-4 In your letter we accept the upgraded 
standard revision concerning dissolved solids criteria 
for Classes AA and A. We will so propose In our 
Federal Register publication. We will also propose 
that your State use classifications B and C be up¬ 
graded regarding the dissolved solids criteria as 
follows: "For waters classified hYS Class B and C» 
dissolved solids cor entration shall not be Increased 
by sore than one-third of the concentration that Is 
characteristic of the natural condition of the subject 
water." 
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Hansler, dated June 29, 1973. 


-3- 

We will propose for the Class A—special waters In 
late Erie, Lake Ontario, the International Section 
of the St. Lawrence P.lvc-r end the Klagsra r.lyer the 
total dissolved solids shall not exceed 200 mg/l. 

These revisions are In accordance with tho Inter¬ 
national Agreement (IJC). 

Further, wo hope that you will propose such revised 
standards for all B, C and A—special streams. This 
does not obviate your right to request exceptions 
for specific water bodies based upon unusual circum¬ 
stances. 

5. You have net opted to Include a specific phosphorus 
concentration as a revised criteria, tfc Intend to 
publish a proposed criteria as follows: 'For waters 
classified AA, A, 5, C ana A—special, phosphorus as 
total P snail not exceed US ug/1 in any stream at the 
point wnere it enters any reservoir or lake, nor exceed 
50 ug/l In any reservoir or lake." As to whether or 
not this would be a realistic or enforceable standard. 

If adopted by Sew York State or EPA, will be fully aired 
at the public nearing In the standards revision process. 

6m Your Iten B-6 indicates that you will retain your 
absolute olnlwua 0.0. standards of 4.0 n?/l and 
5,0 »g/l, but will Include In your revised standards 
"Green book" and International Anreenent (IJC) criteria 
numbers for C 0. The IJC nlnlwun level for dissolved 
oxygen for A—special waters Is 6.0 wj/1. He will also 
Propose IJC and "Green 8aok" values for your specific " 
use classification s, 'ihicnever standard (state 4.0 tg/l 
or d.O cg/T at anytime or EPA average dally) Is the more 
critical f or any given streaa, that more critical standard 
will be the enforceable one--or the one upon which penalts 
will be based. 

7. Your proposed revisions for taste and cdor producing 
substances, suspended, colloidal, scttleable solids, 
oil.-.end floating substances are acceptable and we will 
also so prt.ose. 

8. Your "thcrnaV standard Intentions (Iten 8-8) speak of 
thermal discharges related to deslan criteria for dm 
and modified facilities. IteVS-d and Part704 do mt 


a . a • 
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Hansler, dated June 29, 1973. 

■4* 

discuss existing facilities or non-contravention of 
quantifiable water quality standards. Though ouch 
of your design criteria runners related to specific 
streae uses, such as trout waters, non-treut waters, 
etc., wera found acceptable by the Federal Thenaal 
Task Force, they have not been s'bodied as enforceable 
water quality standards In your Parts 731.3, 701.4, 

701.5 and 702. Tnertfore, EPA will propose enforceable 
and finite themjl criteria as part of Kar York stata 
revised water quality standards, 

9. Your Iten 8-S Is acceptable as submitted and ve trill 
so propose In the Federal Register. 

Cur regional draft Federal Register proposal will be completed bod 
transmitted to you by July 5 <md will.Include both vour acceptable, pro* 
posed revisions and further revisions we daw neces'sary. It Is boped 
tftat you will sea fit to present the revisions proposed in the Federal 
Register at the public hearings), and then adopt thaa based upon thn 
public records. 

During the t1?» that existing water quality standards are In thn 
process of official revision by the State or EPA, for purposes of renalt 
(xsuance under 1402(a) of the Act, we will Implement all provisions of 
the *ct cn t* basis of those existing State standards and criteria 
equivalent to Federal ‘B“ classification. Federally approved exception* 
to ttw B classification, or those upgraded sUndards which art In the 
process of being officially adopted by either the State or EPA. 

Your personal Interest In this environmental sat ter 1* very such 
appreciated, 

:* .• Sincerely yours. 


Gerald H. Hansler, P.E. 
Regional Administrator 


Attachment 

• • „ •» 

cc; Eugene Seebald, Director 
Pure Waters 

Hew Ycrk State Oepartaent • f 
Environmental Conservation 

R. D. Ricci 
C. N. Durfor / 

H. L. Allen (/ 
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122 Letter to Commissioner Biggane from G. M. 
Hansier, dated May 23, 1974. 


2 B74 

Commissioner Janes L. Biggane 
Hew fork State Department of 
Environmental Conservation 
50 Wolf Road w ' 

Albany. New York 12201 

Osar Commissioner Biggane: 

. I have reviewed the draft of New York's proposed Part 704 
(Criteria Governing Thermal Discharges) and the proposed amend¬ 
ments to Parts 701 and 702 Of the water quality standards per¬ 
taining to thermal discharges. I find the latter proposed 
amendments to be consistent with our preview agreement. 


JJ*** * M 1] rajajw » question as to the approvablltty of 
» wl? 4 *. 5? ct * on 303(g) of the Federal Water Pollution Control 
Act (the Act) requires: "Water quality standards relating to heat 
“f consistent with Section >16 of tills Act." Section 316(a) 
of the Act states: "... when ever t he owner or operator of any such 
source, after opportunity for public hearing, can di^ns tmte to 
action of the Administrator (or. If appropriate, the 
State) tnat any effluent limitation...will require effluent limita¬ 
tions more stringent than necessiry to assure the protection and 
propagation of a balanced. Indigenous population of shellfish, 
fish, and wildlife In and on the body of water..., tht Administrator 
(.••State) nay Impose an effluent limitation..., that will assure 
the protection and propagation..." (emphasis supplied). Section 
704.6(b) does not appear to conform to this requirement. Section 
316 of the Act clearly Imposes on the owner or operato»* of a thermal 
discharge the burden of proving to the Administrator or to the 
Commissioner that less stringent effluent limitation will assure 
protection and propagation etc. Section 704.6(b), as proposed, is 
Inconsistent with Section 316 because it takes this burden of proof 
away from the discharger and places it on the Camlssloner, Our 
preliminary review Indicates that EPA cannot legally approve Part 
704 until the burden of proof Is shifted back to the dlscharqer. 

The question of the legality and hence the approvablltty of Section 
704.6(b) Is currently under further review by our legal staff and 
I will Inform you of the opinion In the near future. 
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mQ/m 


Tha question of the so-celled "Grandfather Clause" (proposed 
Section 704.6(a)) nas been discussed among our respective staffs 
several times In the past. There Is still some question as to the 
propriety of permitting tiieraal discharges In existence prior to 
July 25, 1969 to continue without further review unless It Is shown 
that a balanced Indigenous population Is not being protected and 
propagated. 

EPA Is aware that these thermal discharges were previously 
certified under the State permitting system as meeting water quality 
standards. However, It Is EPA*s responsibility to Issue permits In 
conformity with applicable water quality standards. Under the pro¬ 
visions of the Act, EPA cannot Issue a permit which allows the 
existing discharge to continue under historical effluent limitations 
ealess there Is a firm, factual justification that such limitations 
will continue to assure the protection and propagation of a balanced, 
indigenous population. 

This Is essentially a Section 316(a) type determination, with 
the burden of proof properly on the discharger. The evaluation may 
be done on a case-by-case basis, consistent with New York's needs 
and formerly stated Intentions} but It must be done nevertheless. 

Before the State can be certified to conduct the NPDES permit 
program. It must show that It has the proper legal authority to 
Carry out the program. This would Include authority to apply thermal 
standards consistent with Section 316. The provisions of Section 
704.6(a) raise a question as to the consistency of the "Grandfather 
Clause" with Sections 303(g) and 316(a). A legal opinion of the 
"Grandfather CU.se" question Is presently being prepared by EPA's 
legal staff. 

Until these legal questions have been resolved, I must withhold 
judgment as to the approvabillty of proposed Part 704. Meanwhile, I 
trust you will have your legal staff consider an alternative approach 
to Section 704.6 that is consistent with the requirements of Sections 
303(g) and 316 of the Act. 

I will be glad to discuss this matter with you further upon 
completion of the legal opinions of my staff. 

Sincerely yours, 

CCS C. N. Durfor^ 

C. .Simon Gerald M. Hansler. P.E. 

Regional Adalnlstrator 
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125 Telex Idler lo M. Scolnick from J. Hanna, daled 
June 5, 1974. 

a U S H 

TO: Meyer Scolnick, Can. 

&/S/74 

Section 70^,6 would be charged by substituting for the paragraph (h) 

Id the draft you have the following: 

(b) Whenever the Cozndssioner^haa reason tn believe a thermal 

di^hara*, enl«ir* prior to tte adoption ofchi, Port. dor. not ^ 

tn auMi.ei.ion C a) of Motion 700.1, ho Dy inpo« appropriate eriteri. 
cootalned in tM. far.: upon each thoroal discharge. n«le«. rft « pq,,. 

hearins, the mnK-r or operator of any «uch tfctrxal dlKharge eatehlishee 

to thr eatiefaction of the Coo»i«ioner that each themel diacherge confo™ 
to subdivision (a) of section 704.1. 


MIKE : 

L'eXn n tel 

SS y °“ •>*«« ^Pr-PoHd 

** "****** «p- iUnoler*. 
Jm Hanna 
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« Enclosure 1 —Draft Part 704, as amended June 5, 1974. 

• (Portion only.) 

April ID, 1574 

Amended June 

Part 704 

Criteria Governing Thermal Discharges 
(Statutory Authority: 15-0313 and 17-0301) 

Section 

704.1 Water quality standard for thermal discharges 

704.2 Criteria governing thermal discharge? 

704.3 Mixing zone criteria 

704.4 Additional limitations or modifications 

704.5 Intake structures 

704.6 Applicability of criteria 

Section 704.1 Water Quality Standard for thermal discharges. 

(•) All thermal discharges to the waters of the State shall 
assure the protection and propagation of a balanced, indigenous population of 
shellfish, fish, and wildlife in and on the body of water. 

(b) The criteria contained in this Part shall apply to all thermal 

discharges and shall be complied with, except as provided in this Part. 
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Enclosure* 1—Draft Part 704, as amended June 5, 1974. 
(Portion only.) 


704.6 Applicability of criteria 

(a) In determining that a discharge existing prior to July 25, 1969 
has violated the standard for thermal discharges, as provided in sub¬ 
division (a) of Section 704.1, the violation of any of the criteria 
contained in this Part shall not constitute evidence of a violation of 
such standard unless it is also shown that the violation of such criteria 
has contributed to the violation of the standard. 

*(b) Whenever the Commissloner has reason to believe that a thermal 
discharge, existing prior to the adoption of this Part, does not conform 
to subdivision (a) of section 704.1, he may impose appropriate criteria 
contained in this Part upon such thermal discharge, unless, ofte*- public 
hearing, the owner or operator of any such thermal discharge establishes 
to the satisfaction of the Commissioner that such thermal discharge 
conforms to subdivision (a) of section 704.1. 

(c) The provisions of subdivision (a), and Hem (iii) of para¬ 
graph (1), item (iv) of paragraph (2), item (Hi) of paragraph (3), 

Item (ii) of paragraph (4), item (iv) of paragraph (5), and paragraph 
(6) of subdivision (b) of Section 704.2, and Section 704.3 shall apply 
only to thermal discharges for which any necessary State approvals or 
permits have been granted or issued subsequent to July 31, 1973 or to 
which the criteria contained in this Part were intended to apply pursuant 
to any certification Issued by the Cormiissioner pursuant to section. 401 
(d) of the Federal Water Pollution Control Act Amendments of 1972. 


♦Amendment, June 5, 1974 
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127 Letter to J. Hanna from M. Scolnick, dated 
August 29, 1974. 

ENVIRONMENTAL PROTECTION AGENCY 


August 29, 197*1 


Mr. John Hanna J&i > 

New York State Department of 
Environmental Conservation 
50 Wolf Road 
Albany, New York 12201 

Dear John: 

Following our recent telephone discussion with 
Jim Blggane on the New York State thermal standard 
and criteria, Jerry Hanslex* asked mt* to prepare a 
request for an opinion from the Office of the General 
Counsel of EPA In Washington on those points on which 
we held differing views. 

I am enclosing a copy of ray memorandum to the 
Deputy General Counsel. I will furnish you a copy . 
of his opinion as soon as I receive It. 

I hope that we will be getting a prompt ruling 
so that we can proceed to resolve the remaining 
problem holdir up ipproval of the New York State Water 
Quality Standards. 


xncerely yours. 


Meyer Scolnick, Director 
Enforcement and Regional Counsel Division 

Enclosure 
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Enclosure 1—Memorandum lo R. Zener from M. 
Scolnick, dated August 28, 1974. 

united(" 'Us environmental protec^mSJgency 


V,bother Nc-w York State Water Quality Standards 
for Thewal Discharges are Approvable binder Section 
303(a) ol' the Federal Water Pollution Control Act 
Amendments of 1972? 

Meyer Scolnick, Director 
Enforcement and Regional Counsel Division 

Robert V. Zener (EG 330) 

D.'puty General Counsel 

F acts 

O) anuary 17, 1973, the Regional Administrator, Region II 
notified the Governor of the State of New York that the State 
water quality standards were not consistent with the Federal 
Water Fc'lution Control Act Amendments of 1972 (the Act); he 
recccvienced, among other matters, that the State adopt revised 
thermal criteria (Tncl. 1). Following State action to amend 
the. standards, the Regional Administrator, on Nay 8, 197 1 !, 
advised the Governor that he had approved the revised "Clas¬ 
sifications and Standards Governing the Quality and Purity of 
Water of New York State" (6 NYCKR, Pari; 700, 701, and 702), and 
that this still left outstanding the issue of water quality 
standards for thermal discharges (6 NYCRR, Part 704) "(Tncl. 2). 

Ch August 8, 1974, James L. Biggane, Coninissioner, New 
York State Department of Environmental Conservation (DEC) 
submitted copies of Criteria Governing Thermal Discharges 
(6 NYCRR, Part 704), with changes required to be made by the 
Slate Ehvircnmantal Board (Incl. 3). He requested the Regional 
Administrator's approval of Part 704, as amended (Incl. 4). 

Questions Raised 


DATE; 


The basic question presented by the Corrmissioner's request 
of August 8, is whether Fart 704, Criteria Governing Thermal 
Discharges, can be approved as consistent with section 303(a) 
of the Act The answer to this question is dependent upon 
determinations made concerning the following corollary natter-s: 

a. In considering the approvability of the State's water 
quality thermal standards under section 303(a) of the Act, may 
the Regional Administrator consider only the Water Quality 
Standard for thermal discharges in section 704.1(a), or must he 
consider the Standard together with the criteria governing thermal 
discharges in section 704.2 and the mixing zone criteria in 
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b. If the Regional Administrator must consider both the 
Standard (section 704.1(a)) and the criteria (section 704.2 

and 704.3), are the State's thermal standards approvable when the 
"grandfather clauses" in section 704.6(a), with respect to 
pre-July 25, 1969 discharges, and section 704.6(b), with respect 
to pre-July 31, 1973 discharges, establish less stringent 
criteria but retain the general Standard for these classes of 
dischargers? 

c. Is the triggering mechanism in section '’04.6(c) (i.e. 

the Commissi oner’s "reason to believe") and the Ltered burden 
of proof involved therein inconsistent with sectxons 303(g) and 
316(a) of the Act? . . - 

d. Should section 316(a) be considered in approving State 
thermal standards under section 303 of the Act? 

' ‘ . Discussion 

The New York water quality thermal "standards," as submitted 
rr approval, are structured on the basis of a general descriptive 
candard in section 704.1(a), (essentially the same as that ured 
in section 316(a) of the Act), and criteria in sections 704.2 
and 704.3 which are both general (sections 704.2(a) and 704.3) 
and specific (sections 704.2(b)). How'ever, the Standard in section 
704.1(a) and the criteria in sections 704.2 and 704.3 are applied 
together, in the first instance, only to thermal discharges brought 
into existence after July 31, 1973; for these discharges, applications 
can be made under section 704.4 for modification of the criteria. 

In that event, a proceeding patterned after section 316(a) of the ' 
Act is provided; the discharger must request the modification and 
he also has the burden of proof in the subsequent proceedings. » 

Fbr all discharges originating before that date, however, all 
the crlterla (a® described in sections 704.6(a) and 
70*1.6(b)) are applicable only if the Comissiooer first "has reason 
to believe" that a thermal discharge is violating the Standard of 
section 704.1(a); in that case, he nay iirpose appropriate criteria. 

The burden then shifts to the discharger to establish to the 
satisfaction of the Cornnissioner that the criteria are more 
stringent than needed to conform to section 704.1(a). 
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Scolnick, dated August 28, 1974. 


3 


‘ The question presented is whether the procedure (in section 
704.6) applicable to discharges prior to July 31, 1973 is 
consistent with section 316(a) and section 303(g) of the Act. J 

Before the Cornnissioner's action is triggered, he must "have 
ieason to believe" there is a violation of the Standard.. Thus, 
the initial burden is on the person making the charge to show that 
the Staiidard is being violated. Presumably, he most do so by \ 

offering sufficient proof to persuade a reasonable man to impose • 
the appropriate criteria. « 


Oily after these preliminary steps have been taken is the 
discharger required to satisfy the Ccxrrnissioner that he is not 
violating section 70*1.1(3) or that the criteria imposed are more 
tringept than necessary to conform to section 70*1.1(a). The 
effect of section 70*1-6, therefore, is to accord to pre-1973 
dischargers more favorable treatment with respect to the 
application of the thermal standards and criteria than is available 
to pcst-1973 discharges. Is this disparity in treatment consistent- 
with sections 303(g) and 316(a) of the Act? 

A corollary question is presented with respect to the 
relationship, if any, between section 316(a) and section 303 of 
the Act. In considering whether to Approve State water quality 
thermal standards under section 303, must the Regional Administrator 
determine whether they are consistent with section 316(a) of the 
Act? The language of section 303(g) seems to suggest that he must 
do so. v 

The approvability of the New York State thermal standards 
are a matter of urgency to the State agency, the regional office, 
the affected dischargers and the public. Early resolution of the 
matter is desirable. Your prompt consideration of these legal 
issues and your advice on their appropriate disposition will be 
greatly appreciated. 


Enclosures 
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128 Letter to R. Murphy from H. Allen, dated Sep¬ 
tember 10, 1974. 


September 10, 1974 


Hr. Roger Kurphy 
Division of Pure Veters 
Hew York State Department of 
Environmental Conservation 

50 Wolf Road ■ 

Albany. New York 12201 

Dear Roger: 

We presently have a request in the H.Q. concerning tho acceptability 
of Part 704 as regards (1) the Standards vs. criteria approach and (2) 
the concepts of 704.6. He expect a response shortly. Meanwhile, I have 
been working-up revisions to your latest draft Part 704 based upon *y 
own thoughts and those of Durfor, Scolnlck and our thermal permits 
people, under the assisaotlon that the opinion will be to give NY the 
go-ahead on 704.6 and on the use of criteria to support rather than 
replace the standard. 

Wth these thoughts In mind, I have marked-up a copy of Part 704 
with what 1 feel should be approvable. Host of these Items I have 
already mentioned to you over the pone, such ass 

704.2(a) - deleting waiver provision for general criteria 

704.2 a 4 and 704.3(b) - deleting misleading statements. 

704.2 a 5 - saying what you mean for coldwater discharges. 

704.2(b) 1,2,4,5 - possible Implications of the word "loaedlately". 

704.3 - deleting wal/er provision for mixing zone criteria. 

One further change I have proposed Is In 704.6(a) and (c). This change 
“jould permit violation of the general criteria or mixing zone criteria 
to be "reason to believe" for the Commissioner to open! the case. 

You trill note pencllled-ln questions at tops of several pages. 

These are generally the questions which led to each consent. I would 
appreciate It if you would talk these over with Quinn & Spagnoli. t 
would have contacted Quinn directly but I don't want to hit him cold 
with these questions. Perhaps we could all get together again to discuss 
this? Kaybe with PSC? Although these comnents do not represent anything 
official at present, I*a thinking this is the rlghtrtrack. Please get 
back to me; I would like to talk this over before 1 propose anything up 
through channels. 



: jao-i 
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Enclosure 1—Order by Commissioner Biggane, dated 

September 20, 1974. \ 

STATE OF NEW YORK 

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

• ( 

Pursuant to the provisions of Sections 15-0313 and 17-0301 
of the Environmental Conservation Law, I, James L. Biggane, 
Commissioner of Environmental Conservation, do hereby REPEAL 
Part 704 of Title 6 of the Official Compilation of Codes, 

Rules and Regulations of the State of New York and ADD 
thereto new Part 704, as shown on the attached original, 


effective thirty days after being filed with the Secretary 
q£ state, and certify that this is the original thereof, as 
adopted on this day of September, 1974; provided, however, 

if the application, pursuant to Parts 800 to 941 inclusive 
of Title 6, of any provision of Part 704 shall be found to 
be invalid, the corresponding provision of Part 704 in 

effect immediately prior to such effective date shall be 

• • ’ ’ ' . . * * . 

deemed 'not to have been repealed and shall remain in effect 
until such time as the provision, the application of which 
was found to be invalid, can lawfully be made applicable. 



"JAMES L. /BIGGANE 
Commissioner of 
Snvironmental 1 Conservation 


Dated: Albany, New York 

September <36, 1974 
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Enclosure 2—Part 704, dated October 20, 1974. 

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 


EFFECTIVE DATE 
OCTOBER 20,1974 • 


PART 704 

CRITERIA GOVERNING THERMAL DISCHARGES 

(STATUTORY AUTHORITY: ENVIRONMENTAL CONSERVATION LAW, 
SECTIONS 15-0313 end 17-0301) 

Section 

704.1 Water quality standard for thermal discharges 

704.2 Criteria governing thermal discharges 

704.3 Mixing zone criteria 

704.4 Additional limitations or modifications 

704.5 Intake structures 

704.6 Applicability of criteria 


Section 704.1 WATER QUALITY STANDARD FOR THERMAL DISCHARGES 

v • 

(a) All thermal discharges to the waters of the State 
shall assure the protection and propagation of a 
balanced, indigenous population of shellfish, fish 
and wildlife in and on the body of water. 

(b) The criteria contained in this Part shall apply 
to all thermal discharges and shall be complied 
with, except as provided in this Part. 
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Section 704.2 CRITERIA GOVERNING THERMAL DISCHARGES. 

(a) General criteria. The following criteria shall 

apply to all waters of the State receiving thermal 
discharges, except as provided in Section 704.6: 

1. The natural seasonal cycle shall be retained. 

2. Annual spring and fall temperature changes 
shall be gradual. 

3. Large day-to-day temperature fluctuations 
due to heat of artificial origin shall be 
avoided. 

\ 

* 

4. Development or growth of nuisance organisms 
• shall not occur in contravention of water 

quality standards. 

5. Discharges which would lower receiving water 
temperature shall not cause a violation of 
water quality standards and Section 704.3. 

6. For the protection of the aquatic biota from 
severe temperature changes, routine shut down 
of an entire thermal discharge at any site 
shall not be scheduled during the period from 
December through March. 

(b) Special criteria. The following criteria shall 

apply to all waters of the State receiving thermal 
discharges, except as provided in Section 704.6: 

1. Non-Trout Waters. 

(i) The water temperature at the surface of 

a stream shall not be raised to more than 
V 90°F at any point. 

(ii) At least 50 percent of the cross sectional 
area and/or volume of flow of the stream 
including a minimum of one-third of the 
surface as measured from shore to shore 
shall not be raised to more than 5 Fahrenheit 
degrees over the -temperature that existed 
before the addition of heat of artificial 
origin or to a maximum of 86°F whichever is 

!ess. 1136 
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(iii) At least 50 percent of the cross 

sectional area and/or volume of flow 
of the stream including a minimum of 
one-third of the surface as measured 
from shore to shore shall not be 
lowered more than 5 Fahrenheit degrees 
from the temperature that existed 
immediately prior to such lowering. 

2. Trout Waters. 

(i) No discharge at a temperature over 70°F 
shall be permitted at any time to streams 
classified for trout. 

(ii) From June through September no discharge 
shall be permitted that will raise the 
temperature of the stream more than 

2 Fahrenheit degrees over that which 
existed before the addition of heat of 
artificial origin. 

(iii) From October through May, no discharge 
shall be permitted that will raise the 
temperature of the stream more than 

5 Fahrenheit degrees over that which 
existed before the addition of heat of 
artificial origin or to a maximum of 
50°F whichever is less. 

(iv) From June through September no discharge 
shall be permitted that will lower the 
temperature of the stream more than 

2 Fahrenheit degrees from that which 
existed immediately prior to such lowering. 

3. Lakes. 

(i) The water temperature at the surface of 
a lake shall not be raised more than 

3 Fahrenheit degrees over the temperature 
that existed before the addition of heat 
of artificial origin. 

1137 
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Enclosure 2—Part 704, dated October 20, 1974. 


(ii) In lakes subject to stratification as 
defined in Part 652, thermal discharges 
that will raise the temperature of the 
receiving waters shall be confined to 
the epilimnion. 

(iii) In lakes subject to stratification as 
defined in Part 652, thermal discharges 
which will lower the temperature of the 
receiving waters shall be discharged to 
the hypolimnion, and shall meet the 
water quality standards contained in 
Parts 701 and 702 in all respects. 

4. Coastal Waters. 

(i) The water temperature at the surface of 
coastal waters shall not be raised more 

’ than 4 Fahrenheit degrees from October 
through June nor more than 1.5 Fahrenheit 
degrees from July through September over 
that which existed before the addition of 
heat of artificial origin. 

(ii) The water temperature at the surface of 
coastal waters shall not be lowered more 
than 4 Fahrenheit degrees from October 
through June nor more than 1.5 Fahrenheit 
degrees from July through September from 
that which existed immediately prior to 
such lowering. 

5. Estuaries or Portions of Estuaries. 

(i) The water temperature at the surface of 
an estuary shall not be raised to more 
than 90°F at any point. 
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Enclosure 2 -Fart 704, dated October 20 . 1974 . 

(ii) At least 50 percent of the cross 

sectional area and/or volume of the 
flow of the estuary including a mini¬ 
mum of one-third of the surface as 
measured from water edge to water edge 
at any stage of tide, shall not be 
rslscd to more than 4 Fahrenheit degrees over 
the temperature that existed before the 
addition of heat of artificial origin or 
a maximum of 83°F whichever is less. 

(ii”) From July through September, if the 

water temperature at the surface of an 
estuary before the addition of heat of 
artificial origin is more than 83°F an 
increase in temperature not to exceed 1.5 
Fahrenheit degrees at any point of the 
estuarine passageway as delineated above, 
may be permitted. 

(iv) At least 50 percent of the cross sectional 
area and/or volume of the flow of the 
estuary including a minimum of one-third 
of the surface as measured from water 
edge to v;ater edge at any stage of tide, 
shall not be lowered more than 4 Fahrenhe-'.t 
degrees from the temperature that existed 
immediately prior to such lowering. 

6. Enclosed Bays. 

I 

No additional temperature change except 
that which occurs naturally shall be 
permitted in enclosed bays. 

Section 704.3 MIXING ZONE CRITERIA. 

The following criteria shall apply to all waters of the State 
receiving thermal discharges, except as provided in Section 704.6. 

(a) The Department shall specify definable, numerical 
limits for all mixing zones (e.g., linear distances 
from the point of discharge, surface area involve¬ 
ment, or volume of receiving water entrained in the 
thermal plume). 


% 
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(b) Conditions .. the mixing zone shall not be lethal 
in contravention of water quality standards to 
aquatic biota which may enter the zone. 

(c) The location of mixing zones for thermal dis¬ 
charges shall not interfere with spawning areas, 
nursery areas and fish migration routes. 

Section 704.4 ADDITIONAL LIMITATIONS OR MODIFICATIONS. 

(a) An applicant may apply for a modification of the 
criteria set forth in Sections 704.2 and 704.3. 

(b) Upon receipt of such application, the Commissioner 
shall confer with the U.S. Environmental Protection 
Agency and shall transmit to that agency information 
to enable the Administrator to fulfill responsibili¬ 
ties under Federal Law. 

(c) The applicant shall have the burden of establishing 
to the satisfaction of the Commissioner that one or 
more of the criteria are unnecessarily restrictive 
as to a particular project in that a modification of 
such criterion, or criteria, as the case may be, 
would assure the protection and propagation of a 
balanced indigenous population of. shellfish, fish, 
and wildlife in and on the body of water into which 
the discharge is to be made. 

(d) The applicant shall consult with the Department of 
Environmental Conservation to determine appropriate 
studies which shall be conducted by the applicant." 

Prior approval shall be obtained by the applicant 
for a program of studies that will determine the 
impact of any proposed modification. Such studies 

shall include, but shall not be limited to: 

N 

1. A comparative analysis of environmental effects 
, of the thermal discharge on the receiving 

waters when subject to the stated criteria of 
this Part, and when subject to the applicant's 
proposed modification. 

- 2. An analysis of the different discharge modes 

(e.g., surface or subsurface) and the advantages 
and disadvantages of each mode with regard to 

effects on aquatic life. 1140 
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(e) A public hearing shall be held upon the application. 

(f) The Commissioner may authorize a modification of 
the stated criteria, which modifications shall be 
conditioned upon post-operational experience. 

The Commissioner may require additional treatment 
of, or change in, a thermal discharge in the event 
that post-operational experience shows a trend 
toward impairment by the discharge of the quality 
of the receiving waters for the protection and 
propagation of a balanced indigenous population 

of shellfish, fish and wildlife in and on the body 
of water. 

Section 704.5 INTAKE STRUCTURES. 

The location, design, construction, ard capacity of cooling 
water intake structures, in connection with point source 
thermal discharges, shall reflect the best technology avail¬ 
able for minimizing adverse environmental impact. 

Section 704.6 APPLICABILITY OF CRITERIA. 

(a) In determining that a discharge existing prior to 
July 25, 1969 has violated the standard for thermal 
discharges, as provided in subdivision (a) of 
Section 704.1, the violation of any of the criteria 
contained in this Part shall not constitute evidence 
of a violation of such standard unless it is also 
shown that the violation of such criteria has con¬ 
tributed to the violation of the standard. 

(b) The provisions of subdivision (a), and item (iil) 
of paragraph (1), item (iv) of paragraph (2), 
item (iii) of paragraph (3), item (ii) of 
paragraph (4), item (iv) of paragraph (5), and 
paragraph (6) of subdivision (b) of Section 704.2, 
and Section 704.3 shall apply only to thermal 
discharges which have been brought into existence 
subsequent to July 31, 1973 or to which the criteria 
contained in this Part were intended to apply 
pursuant to any certification issued by the 
Commissioner pursuant to Section 401 (d) of the 
Federal Water Pollution Control Act Amendments of 1972. 
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Whenever the Commissioner has reason to believe 
that a thermal discharge, existing prior to the 
adoption of this Part, does not conform to sub¬ 
division (a) of Section 704.1, he may impose 
appropriate criteria contained in this Part upon 
such thermal discharge, unless, after public 
hearing, th owner or operator of any such thermal 
discharge establishes to the satisfaction of the 
Commissioner that either such thermal discharge 
does conform to subdivision (a) of Section 704.1 
or that any such criteria are more stringent than 
necessary to assure conformance with subdivision (a) 
o 2 Section 704.1. 
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Enclosure 3—Amendments to Parts 701.4, 701.5, 702.1 
and 702.3, dated September 20, 1974. 


STATE OF NEW YORK 

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 


Pursuant to the provisions of Sections 15-0313 and 17-0301 
of the Environmental Conservation Law, I,-James L. Biggane, 
Commissioner of Environmental Conservation, do hereby AMEND 
Sections 701.4, 701.5, 702.1, and 702.3 of Title 6 of the Official 
Compilation of Codes, Rules and Regulations of the State of New 
York as follows., effective thirty days after being filed with the 
Secretary of State, as adopted on this <So day of ~ 1974, 

and certify that the following is the original thereof., 

1 i Section 701.4.' Items 3 and 6 under the heading "Duality . 

Standards for Fresh Surface Waters" shall be AMENDED to ., 

_ read as- follows 


3.3 Suspended, [collodial]1 • 
colloidal or settleable 


solids 


6. ; Thermal discharges.s 


None from sewage, industrial'’ 
wastes or other wastes which 
will cause deposition or be 
deleterious for any best usage 
determined for the specific : 
waters which are assigned to . < 
each class. •. 

[No discharge which will be 
injurious to fishlife or make 
the waters unsafe or unsuitabl 
for any best usage determined 
. for-'.the':specific waters which, 
are.assigned;to each class.]] 
.(SeeePartr704~of -this Title!). 


2 2. Section 701.5. Items 5 and 7. under .the. heading ."Quality .. 
Standards for Saline Surface Waters"-shall be AMENDED to 
read as: follows: •< : 

5.5 Suspended,d[c611odial]1] None from sewage, industrial^' 
colloidal orcsettleablele _wa_stes or other wastes which ’, 
solids ;s . • *' "will^cause deposition or be 

• deleterious for any best usage 

. . -. . determined. for_the! specif ic : 

waters which are^assigned -to * 
each-class- t-.—— 1 — 
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and 702.3, dated September 20, 1974. 

7. Thermal discharges [No discharge which will be 

injurious to fishlife or make 
the waters unsafe or unsuitable 
: for any best usage determined 

} . for the specific waters which 

~ * are assigned to each class.] 

(See Part 704 of this Title.) 


Section 702.1. Items 9 and 11 under the heading "Quality 
Standards for Class A - Special Waters" shall be AMENDED to 
read as follows: 

9. Suspended, [collodial] None from sewage, industrial 

colloidal or settleable wastes or other wastes which 

wil'i cause deposition or be 

~ * .. deleterious for any best usage 

. determined for the specific 

• waters which are assigned to 

"b -* this class.- 

| i • • ,*• '• * * 

11. Thermal discharges . [No discharge which will be 

injurious to fishlife or make 
: j the waters unsafe or unsuitable 

• .=■_* . •- for any best usage determined 

. f ], j■ j ’ • • for the specific waters which 

£C - . .... are assigned to this class.] 

f f » ~ 1 * (See Part 704 of this Title.) 

. *. . . • ; . • • ■ . 

Section 702.3, subdivision (b). The paragraph "Best usage of 
waters" "under the heading "Class.'I' Waters" shall be AMENDED 
to read _as follows: . • .. . 

Best usage of waters. The waters shall be suitable for 
[secondard] secondary contact recre; "ion and any other 
usage except for primary contact recreation and shell- 
fishing for market purposes. 




Section 702.3, subdivision (b). Items 7, 8 and 10 under the 
heading-"Quality Standards for Class 'I' Waters" shall be 
AMENDED to read as follows: ‘ • . . • • • 


7. [Tastes] Taste and odor- 
producing substances, 
tokic'wastes and dele¬ 
terious substances. 


None in amounts that will interfere 
with use for secondary contact 
recreation or thait will be injurious 
to edible fish or shellfish or the 
culture or propagation thereof, or 
which in any manner shall adversely 
affect the flavor, color, odor or • 
sanitary conditions thereof, or 
impair the waters for any other 
best usage as determined for the 
specific waters which are assigned 
to this class. - . 
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Suspended, [collodial] 
colloidal or settleable 


solids. 


10. Thermal discharges 


None from sewage, industrial 
; wastes or other wastes which-*' 
will cause deposition or be 
deleterious for any best usage 
determined for the specific 
waters which are assigned to 
this class. 

{No discharge which will be 
injurious to fishlife or make 
\ the waters unsafe or unsuitable 
for' any best usage determined 
for the specific waters which •!. 
■ - are assigned to this class.].] 
(See Part 704 of this Title.)!) 


Dated: d:Albany,' New.Yorkrk 


7- 

/ ytJAMLS L,V^IGCAN- 

f ,/Conimissaoner of 
Environmental Conservation 


Explanation :. Matter ^in bracketstf ] is to be deleted..;. 
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130 Letter to R. Zener from J. Hanna, dated October 
23, 1974. 


w York State Department ol Environmental mservction 
u ■ */' ' ~ * 3 2 


k 



Jiinv.'o L. I> • 


Coninnssirme 


October 23, 1974 


Honorable Robert V. Zener 
Deputy General Counsel 
United States Environmental 
Protection Agency 
Washington, D. C. 20460 

f 

Dear Mr. Zener: i. 



I appreciate the opportunity to comment on Mr. Scolnick’s 
request to you for an opinion with respect to. Section 704.6 
of New York's regulations relating to water quality standards 
for thermal discharges [6 NYCRR Part 704]. * •. 


We believe that Part 704 should be approved by EPA.,.both on 
legal and policy grounds. ** ' *»• 


At the outset, I believe this question should be considered 
from the perspective of avoiding unnecessary burdens on the 
New York utility industries existing plants. Retrofit of 
such existing plants has been estimated to cost about $900 
million*. I enclose for your information a cooy of the 
Department's Hearing Officer's Report of the Deoartraent's 
hearings held in respect to the State's proposed Classifications 
and Standards Governing the Quality and Purity of the Waters 
of New York State. Your special attention is directed to paces 
16 through 18. 


Mr. Scolnick first proposes the following Question: 


a. In considering the approvabilitv of the State's 
water quality thermal standards under section 303(a) 
of the Act, may the Regional Administrator consider 
only the Water Quality Standard for thermal discharges 
in section 704.1(a), or must he consider the Standard 
together with the criteria governing thermal discharges 
in section 704.2 and the mixing zone criteria in 
section 704.3? 


* Quirk, Lawler & Matusky Engineers, "N.Y. Power Pool Evaluation 
of Proposed Revisions to the N.Y.S. Thermal Criteria" 

July, 1973, o.ix-14. _ ’ UHU 

: 1 1 ^ 
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The "criteria" should not be considered a "Part" of the 
standards contained in Seccion 704.1(a). Sucn criteria are 


/- standards conianreu - -- -- 

\ merely flexible guidelines which should generally achieve 
V th- standard subject to the right of the utility to show 
) that one or no’-e are not necessary to achieve the standard 
) or the ripht of the Commissioner to reouire other limitations 
)to achieve the standards. It is essential that EPA understand 
that there are differences betvjeen, for example, Lake Ontario 
and the Hudson River and the conseouence of such differences 
is that guidelines must be flexible and specific to the site 
involved rather than uniformily applicable to all waters. 
Specific criteria are not as important as achievement of the 
standard contained in Section 704.1(a). This was supported 
bv the Environmental Protection Agency s own expert witnesses 
at the Department’s hearings. The Hearing Officer.reports: 


"However, the information provided by the EPA did not 
justify the expressed policy [i.e., Part 704 'criteria 
should be considered water quality "standards ]. On 
the contrary, several experts provided information in 
the form of statements and/or exhibits.which indicated 
that the imoosition of Part 704 criteria on existing 
discharges would not necessarily provide improved 
protection of aquatic life." > 


Mr. Scolnick next poses three questions: 


b If the Regional Administrator must consider botr. the ^ 
Standard (section 704.1(a)) and the criteria (section /04.i 
and 704 3), are the State's thermal standards approvable 
when the "grandfather clauses" in section 704.6(a), with 
resoect to pre-July 31, 1973 discharges, establish less 
stringent criteria but retain the general Standard for 
these classes of discharges? 


c Is the triggering mechanism in section 704.6(c) 
(i.e., the Commissioner's "reason to believe'; and the 
altered burden of proof involved therein inconsistent 
with sections 303(g) and 316(a) of the Act? 


d. Should section 316(a) be considered in approving State 
thermal standards under section 303 of the Act? • 


The answer to "cl" is obvious. Section 316(a) must be considered 
in connection with approving thermal standarcs under Section 303 
of the Act, because Section 303(g) provides: 
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"Water quality standards relating to heat sha 1 1 be consistent 
with the requirements of Section 316 of this Act." 

This conclusion is neither startling nor very meaningful, 
because Section 303(g) gives little guidance about the nature 
of the consistency which must be had with the requirements 
of Section 316. Limiting the analysis simply to sections 
'.303 and 316, it would seem that the reference to Section 
\316 was essentially a substantive one - mainly to the standard 
(of maintaining a balanced indigenous population of shellfish, 

/fish and wildlife, rather than to the procedural aspects 
r )of burden of proof set out in Section 316. This is so because 
V Section 303 has already set forth in considerable detail 
\ the procedures' applicable to water quality standards. 

Also, I have cons.it’ able difficulty in transporting to Section 
303 -not withstand!, Section 303(g) - a procedural burden 
of proof condition which Section 316 appears to limit to 
an "effluent limitation" rather than a water quality standard. 

Technical parsing of rather tangled legislative draftsmanship 
i should, however, be subordinate to good sense and, in this 
* case, principles of burden of proof normally accepted in 
agency proceedings involving violations of administratively 
set standards. 

The proper analysis is as follows: 

Section 704.6 is not, contrary to Mr. Scolnick’s character¬ 
ization, a grandfather clause. 

I 

Section 704.1(a) - the standard - is applicable to all¬ 
generating units regardless of when constructed. This 
is far less lenient than EPA’s true grandfather provision 
found in its new regulations on thermal discharges which 
completely exempt "old units" - that is, 500 or more megawatt 
generating units placed in service on or before January 
1, 1970, or smaller generating units placed in service 
before January 1, 1974 (40 CFR 423.11, 30). Mew York’s 
Part 704 applies the thermal criteria to all new discharges 
(essentially those coming into existence subsequent to 
July 1973), but does not apply the criteria to older 
discharges - in existence priot to 1569 - unless the 
Commissioner finds that such units violate t he sta^da-’-d \ 
found in Section 704.1(a). Most -eo^^ac->r-eial'^critex'ia are 
applicable to discharges coming into existence between 
1969 and 1973 (See Farts 704.2(b) and 704.6(a)). This 
is justifiable because new generating units can more 
easily be built to uniform criteria which generally 
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will nmxir.'ixe adherence to the standard, ’.’it., vespocc 
to an existing generating unit where an agency charges 
the violation of the standard, it is an accepted principle 
of administrative law that the agency hears the initial 
burden of proof to establish the violation charged. 

This is all that Section 704.6 accomplishes and does 
not provide the complete exemption provided by EPA’s 
new Part 423.30. 

Mr. Scolnick's Drccise questions are difficult to answer 
because we disagree with the analysis assumed in the questions. 
As stated, however, we would recommend that question "a" 
be answered yes; question "b" be answered yes with or without 
reference to question "a"; question "c" bo answered r.o, and 
question "d" be ignored because the answer to it is meaningless. 

I respectfully request that 6 SYCRR Part 704 be found by 
vou to be approvable by the Regional Administrator in its 
present form. 

.. / //. / / 

Very truly/yours, , 

fadnjs,... / 


John Hanna, Jr. • 
deputy Commissioner and 
General Counsel 


Hon. Meyer Scolnick, Director {S’ 
Enforcement & Regional Counsel Div. 
Region II 

Haney Steck, Esq._ 




\ 




‘ - 132 Letter to Commissioner Reid from G. M. Hansler, 

dated February 23, 1974. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


REGION II 

26 FEDERAL PLAZA 
NEW YORK. NEW YORK 10007 


FEB 231975 

Ogden R. Reid, Coimiissioner 
New York State Department of 
Environmental Conservation 
50 Wolf Road 
Albany, New York 12233 

Dear Commissioner Reid: 

On November 18, 1974, Commissioner James L. Biggane forwarded to EPA 
amendments to Federally-approved New York- State water quality standards 
Parts 701 and 702 of Title 6 of the Official Compilation of Codes, Rules 
and Regulations of the State of New York (6 NYCRR), and amendments 
revising Part 704 (Criteria Governing Thermal Discharges), which heretofore 
had not been rederally-approved. These amendments were submitted for 
formal EPA aporoval as revised water quality standards in accordance with 
section 303(a) of the Federal Water Pollution Control Act Amendments of 
1972 (the "Act"). I appreciate the great efforts made by your staff in 
developing revised standards and particularly in developing Part 704. 

As submitted. Part 704 exceeds the requirements for formulation of State 
water quality standards needed to comply with section 303(a) of the Act by 
including not only standards but provision., for alternative effluent 
limitations for individual thermal dischargers, as well as a policy on 
cooling water intake structures and specific limitations on the applicability 
of thermal criteria. 

After careful consideration of the entire file, including the records 
of New York State water quality standards and thermal hearings, and after 
detailed legal review, I am approving the amendments to Parts 701 and 702 
of 6 NYCRR, and I am approving sections 704.1, 704.2 and 704.3 of Part 
704. However, I cannot approve sections 704.4, 704.5 or 704.6 of Part 
704 nor references to the provisions of those sections contained in sections 
704.1, 704.2 and 704.3, because they are not water quality standards as 
defined by the statutes and regulations to which EPA must adhere. Thus 
I have excluded from EPA consideration under section 303(a) of the Act 
those aforementioned portions of Part 704 which are inapplicable. 

Hy reasons for this action, more specifically are as follows: 

(1) The criteria (sections 704.2 and 704.3) must be considered as 
part of the "standard" (section 704.1). The Federal Water Pollution Control 
Act as in effect immediately prior to the adoption of the new Act and 
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40 CFR 120.2 define water quality standards as "water quality criteria and 
a plan for the enforcement and implementation of such criteria". To the 
extent that Part 704 establishes water quality criteria it satisfies the 
definition of and thus constitutes a water quality standard. However, 
those portions of Part 704 which do not provide for the implementation of 
those water quality criteria in a manner consistent with the Act do not 
satisfy the statutory definition and thus cannot be considered water quality 
standards. M J 

(2) Section 301(b)(1)(C) requires water quality stanoards (i.e criteria) 
to be met by all dischargers (regardless of the age of the facility) by July 1 
1977, unless some other section of the Act (section 316(a) for example) allows’ 
an exemption. To the extent that section 704.6 does not enable this statutory 
requirement to be met, section /04.6 is invalidated by section 510 of the Act. 

(3) The requirement in section 704.6(c) that the Commissioner of the 
Department of Environmental Conservation must have "reason to believe" 
before he can impose appropriate criteria is inconsistent with the require¬ 
ments of sections 303(g), 316(a) and 510 of the Act. 

These decisions were reached after a full review and consideration of 
the record, including the discussions that have taken place between our 
respective staffs for many months. Concurrently with this letter to you 
I am arranging to have published in the Federal Register notice of my previous 
approval of Parts 700, 701, 702 and 800 through 941, as well as t.iy approval 
of amendments to Parts 701 and 702 and sections 704.1, 704.2 and 704 3 and the 
exemption from consideration of sections 704.4, 704.5 and 704.6. 

Sincerely yours. 


Gerald M. Hansler, P.E. 
Regional Administrator 


& 
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149 Report of D. Metzler, Hearing Officer on Public 

Hearings to Consider Proposed Water Quality 2 

Standards, dated May 31, 1974. (Portion only.) 

State of New York 

Department of Environmental Conservation 
In the Hatter of a Public Hearing 


Consider proposed classifications and standards 
governing the quality and purity of Waters of 
New York State, Parts 700, 701, 702 and 704, 
Title 6, Official Compilation of Codes, Rules 
and Regulations. 


Hearing Officer's Report 
May 31, 1974 


Hearing Officer: 

D. F. Metzler, P. B. 


Hearing held in 
Albany, New York 
and continued in New York City 
and Rochester, New York 


July 31, Aug. 8, 9, 10, 15, 1973 
August 2, 1973' 

August 6, 1973 
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149 Report of D. Metzler, Hearing Officer on Public 
Hearings to Consider Proposed Water Quality 
Standards, dated May 31, 1974. (Portion only.) • ' 

History of Proceedings 

Since 1950, New York State has administered water quality standards 
for the purpose of protecting tho waters of tho state for specific uses. These 
standards were submitted to and subsequently approved by the federal government 
in accordance with the Federal Ulater Pollution Control Act Amendments of 1965 
and have undergone slight modifications since that time. The Department of 
Environmental Conservation (DEC) may establish new or modify existing standards 
of quality and purity of the waters of the state applicable to the classification 
of waters under the authority of the Environmental Conservation Law. . 

The Federal Water Pollution Control Act Amendments of 1972, Public 
Law 92-500, mandated a complete review and evaluation of Water quality standards 
for all states. The Envim nmental Protection Agency (EPA) notified New York 
Sta te in January 1973 that certain provisions of its existing standards were not 
consistent with the requirements of the new federal law. In order to comply 
with the EPA request, a series of meetings were held with EPA Regional 
officials and Department staff between January and June 1973. A proposal to 
revise the standards was prepared and notices of public hearings to be held in 
July and August of 1973 were sent to more than 18,000 persons and organizations. 
•• The hearings were divided into two categories for purposes of receiving 

relevant information. All information concerned with thermal water quality 
standards and criteria were received on August 8, 9 and 10 of 1973. On July 31, 
August 2, 6, 15, 1973, information was received on all other aspects of the 
proposed standards. Utilization of this procedure offered a means to produce 
a coherent and organized hearing record and provided a convenience for persons 
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wiiaxfic concerns. Some 350 individuals, many representing various 
or^Lons, attended the proceedings and approximately 2,000 pages of 
stagiic records were taken and 120 exhibits v/ere received. 

Persons desiring to be heard on particular aspects of the proposed 
waafiity standards were instructed to present relevant and concise 
staaa. Due to the numerous items that were proposed, it was inevitable 
thfctopics would receive more emphasis and result in a greater quantity 
ofafcny than others. Accordingly, this report will dwell mainly with 
tlafet issues of the proposed standards and those of greatest controversy. 
Soribe proposed standards received very little attention or none at all, 
ai*e items were merely transplanted from the existing to the proposed 
without change. Other items were changed only to the extent of 
the current terminology of the new federal law. Certain other 
sl*i particularly non-numcrica1 ones, were reorganized and/or reworded 
f^»es of clarity and specificity, or as recommended by the EPA. 

Plaring Proposal • 

_** The Department presented proposed water quality standards which 
e^a modification of existing Parts 700, 701, 702 and 704, Title 6, 

C ompilation of Codes, Rules and Regulations. The modifications were 
n*he request of EPA as outlined in EPA correspondence in January 1973 
adbquent communications in addition to some desires of the Department. 
Bfctment realized that a full and frank discussion of all EPA requests 
* conducted at the hearings, therefore, the proposal contained both 
I*Sew York recommendations, although the issues on some specific items 
t^il in negotiation stages between the agencies at the time of the 
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• 

hearings. New York's more than 20 years experience in developing and 
administering water quality standards, the existing standards and ErA 
rccooMcndcd changes provide a broad background for developing the revisions 
which are called for under the new federal law. 

At the hearing sessions of July 31, August 2 and August 6, a Depart¬ 
ment spokesman explained all changes proposed for Part 700, Tests or Analytical 
Determinations; Part 701, Classifications and Standards of Quality and Purity; 
and Part 702, Special Classifications and Standards. The Department outlined 
the proposed nodif’’cations for Part 704, Criteria Governing Thermal Discharges, 
at the August fi session. It was made clear to the hearing participants that 
not all the proposed changes of the existing standards had the mutual endorse¬ 
ment of both ETA and the Department. In fact, there remained disputed areas 
which were to be illuminated by hearing participants. Therefore, the Depart¬ 
ment took appropriate measures to assure that experts in certain fields would 
make statements for the Department on topics considered to be especially 
significant. These topics included radioactivity, phosphorus, dissolved oxygen 
thermal discharges and other factors affecting fishlife. Likewise, the Depart¬ 
ment requested ETA to provide experts to support its request to New York State 
* 

for particular standards of dissolved solids, radioactivity, dissolved oxygen, 
phosphorus, turbidity, and thermal discharges. 

The prominent features of the proposed regulations as submitted for 
consideration at the public hearings arc as follows: 
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(1) TVo new definitions were included in Part 701.1 at the request 
of the EPA. According to the new federal water pollution law, all waters oust 
be classified as suitable for cither (a) primary contact recreation or (b) 
secondary contact recreation, unless an exemption is granted by EPA. Attendant 
to each of these use classifications are water quality criteria. Primary 
contact recreation is equivalent to bathing and other activities where the 
water is suitable for complete body submergence. Secondary contact recreation 
is equivalent to fishing and boating activities where contact between the water 
and the human body is minimal and where ingestion of the water is not probable. 
The guidance provided by the EPA stated that New York should classify its waters 
utilizing the two definitions given above and adopting standards that will main¬ 
tain the designated uses. 

(2) A few changes were proposed for the 4uisting classification 
system. Class designations AA, A, B, C, D, SA, SB, SC, SD, II, A-Spccial and 
AA-Spccial were to be retained from the existing system, however, modifications 
in the standards applicable to these classifications were to be made where 
necessary to comply with the EPA requirements. Classes I-I and I were to be 
consolidated into one class, designated as Class I. A completely new class, 
entitled class N, was also proposed which would be designated for waters 
receiving no discharge of municipal or industrial wastes. Classes AA, A, and 

B of the fresh surface water category and classes SA and SB of the saline 
surface water category were designated as suitable for primary contact 
recreation. Class I waters were also proposed to be primary contact waters 
at the time of the public hearings. Classes C and D (fresh water) and Classcr 


SC and SD (saline water) were designated for secondary contact recreation. 
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No changes were proposed in the best usage for class II or class AA-Special waters. 
Tho proposed standards for class A-Spccial (international Boundary Waters) were those 
of the Create Lakes Water Quality Agreement of 1972 between Canada and the United 

States. 

(3) By direction of the CPA, all waters designated suitable for 
primary contact recreation are required to meet a bacteria standard of 200 fecal 
coliform per 100 ml. of sample. In the New York classification system this would 
generally include classes AA, A, B, SA, and 50 and any other classes whose 

best usage includes bathing. However, the CPA fecal coliform standard was 
not proposed for classes AA and SA, since these two were already subject to 
noro stringent standards at the time of the public hearings. All other waters, 
unless specifically exempted by CPA, would have to achieve the secondary contact 
standard of 10,000 total coliform or 2,000 fecal coliform per 100 ml. cf sample. 

(4) All waters classified as suitable for primary contact recreation 

■ore to be subject to a turbidity standard. CPA recommended a maximum of 10 

3ackson Turbidity Units for all waters classified AA, A, B, SA and SB. Turbidity 

limits of 10 Oackson Unil» for trout waters and 50 Dacksort Units for non-trout 
• * . . 

caters were designated for class C waters. A maximum of 10 Oackson Turbidity 
Units was proposed for all marine waters. 

(5) A dissolved solids standard proposed by the CPA would limit 
classes AA and A waters to 500 mg/l or l/3 above tho natural level, whichever 
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u/as loss. The CPA also recommended that the level of dissolved solids in 
any water classified B or C should not bo increased more than l/3 abovo 
natural conditions. 

(6) Radioactivity standards were proponed for New York Waters 
as a result of the recommendations by the CPA prior to the public hearings. 

Tho proposed limits for Gross Beta: 1000 pc/l; Radium 226: 3 pc/l; and Strontium 
90: 10 pc/l, corresponded to the limits recommended in the 1962 US Public 
Health Service Drinking Water Standards and the report of the National Tech¬ 
nical Advisory Committee of Water Quality Criteria (1968). 

( 7 ) Under the CPA proposal, the existing New York State dissolved 
oxygen limits would be modified by the addition of a minimum daily average 
of one (l) mg/l above the current minimums. This would correspond to a 
minimum daily average of the 6.0 mg/l and an absolute minimum of 5.0 mg/l for 
all trout waters. For non-trout waters, the minimum daily average would not 
be less than 5.0 mg/l with the absolute minimum corresponding to the current 
4.0 mg/l. 

(8) The EPA proposes a phosphorus stream standard for fresh water 
Classes AA r A, B, and C. The proposed limit on phosphorus would be a 
maximum of 5D micrograms per liter (ug/l) in any stream at the point where it 
entered any reservoir or lake and a maximum of 50 ug/l in any reservoir cr lake. 

(9) Existing classes D, SD, and II would be retained and assigned 
to waters based on the best usage for these waters. All those waters would be 
reviewed periodically by New York to determine whether upgrading was warranted. 

(10) The public hearing proposal contained an EPA and a DEC 
reconmendation fer tho control of thermal discharges. The proposal recommended 
temperature limitations or conditions in various typps of waters, including non-trou 
trout, lakes, coastal, estuary and enclosed bays. New York State, prior to the 
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hearings hod been exercising control over thermal discharges through Part 704, 

Criteria governing thermal discharges. Now York's existing Part 704 contained 

temperature limitations for all the aforementioned water types, except enclosed 

bays, end they were applied to new thermal discharges dr those existing 

discharges that were modified. Existing thermal discharges (prior to Duly I960) 

wore not subject to the criteria of Part 704, however, all thermal discharges 

had to comply with a water quality standard which was designed to protect 

fishlife in all waters of the State. Finally, the existing Part 704 provided 

the authority for the Commissioner of the DEC to impose thermal criteria 

whore the water quality standard was violated and the authority to authorize 

a modification of the assigned criteria aftor a discharger proved that the assigned 

criteria were unnecessarily restrictive. 

TherRforo, New York was administering thermal controls before the public 
hearings, however, the EPA notified New York that modifications were required of 
the existing Part 704. There were four (4) major categories whore the EPA 
recommended modifications of the existing thermal criteria (Part 704). Firstly, 
all thermal discharges would be required to satisfy the criteria in Part 704, 
including discharges existing prior to the initial application of the existing 
Part 704. Secondly, a mixing zone restriction in two (2) types of waters, non- 
trout and estuary, was recommended that would limit the size of the mixing zone 
to a distance of 1000 feet from the point of discharge. Thirdly, the EPA 
recommended that Part 704 criteria should be water quality standards, that is, 
the temperature limitations would be considered absolute maximums that could not 
be exceeded unless an exemption was granted by the EPA Regional Administrator 
for specific bodies of water. The significance of this recommendation was the 
fact that an EPA exemption from any provisions of Part 704 would apply to an 
entire body of wator only; individual thermal discharges could not be granted 
an exemption to the water quality standards. Finally, tho XPA recommended that . 
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no thermal discharges should bo allowed to specific enclosed bays of^Long Island. 

DISCUSSION • ' 

Tho information received at the public hearing indicated general 

agreement with the desirability and need to modify the water quality standards 
of New York State to protect the best usages, including drinking water, primary 
and secondary contact recreation, and the growth and propagation of aquatic 
life. However, the significant portions of the proposed regulations are the 
new or modified quality standards which are applicable to the classification 
of waters. In this area, the information given by several state agencies, 
the EPA, and the information received from public and private sectors varies 
significantly, since each party had its own theory as to the exact numbers or 
limits which should bo specified. Therefore, at issue here is not the fact that 
there must be certain waters for drinking, for recreation, and for other 
recreational activities, but rather what parameters and what limits are 
necessary to guarantee that these uses are protected. 

A new class, Class N, is recommended for addition to Part 701 
(Classifications and Standards of Quality and Purity). The Department of 
Environmental Conservation presented information at the public hearings which 
foresees the application of this class for assignment to waters to be preserved 
in their'natural state, free from any discharge of sewage or other wastes. 

There are no waters currently holding this classification. 

Coliform standards are recommended for all fresh and salt water 
classes except classes D, SD and II. Coliform limits prior to this proposal 
wore found in tho Environmental Conservation Law, Article 17, for drinking water, 
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bathing, and shellfish groining waters. The coliform limit for Class AA waters 
as set forth in the statute is proposed in the quality standards for Class AA 
waters. This standard is more stringent than required by the CPA. In order 
to be consistent with statutory requirements and to incorporate the recommendation 
by the CPA, classes A and B should have a coliform standard for both the total 
coliform, taken from the environmental Conservation Law, and the fecal coliform 
limits as requested by the CPA. Class C waters correspond to secondary contact 
recreation under the Federal classification system and should utilize the total 
and fecel coliform standards as recommended by the CPA. Saline surface waters, 
classified SB and SC, should have the same coliform standards as class B and C 
waters, respectively. There were concerns expressed at the public hearings 
as to the consequences of the fecal coliform standard for waters classified as 
suitable for bathing. The CPA testified thB t the fecal coliform standard will 
bo used as a tool for calculating permissible waste load discharges, not as a 
device to close bathing beaches. The state and local health agencies would 
retain their responsibility for bathing areas and the sanitary surveys which 
will determine the safety and suitability of waters for bathing purposes. The 
fecal coliform levels are but one of numerous factors to be considered in a 
sanitary survey. • . •• . * . 

A standard for turbidity was shown to be necessary in order to 
protect drinking water supplies and insure protection of aquatic life. However, 
the hearings indicated that a single numerical value could not be stated for 
all waters of the State, nor could a single numerical value apply to all 
waters in the State having the same class. Since an across the board limit 
for all the fJew York waters would not be reasonable, in many cases turbidity 
limits may have to be determined on a case by caso basis or a watershed by water¬ 
shed basis. Therefore, a non-numcrical turbidity standard seems reasonable 
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uihich will allow enforcement flexibility to protect each body of water based 

on the knowledge of its natural conditions and the recognized abilities of 

certain waters to withstand higher or lower levels of turbidity without 

detrimental effects on their best usage. 

‘ Dissolved solids standards are recommended for classes AA, A, B, and 
C. The original proposal has been altered as a result of information given 
at the public hearings. The CPA and Department or environmental Conservation 
fully supported a maximum limit of 500 mg/l for drinking water classes AA and 
A; however, the additional limitation of one-third (l/3) above natural conditions 
lias been deleted, since there was no information given that supported such a 
standard. The maximum limit of 500 mg/l has been shown to be a reasonable 
limit for drinking water supplies and has been long, recommended by health agencies 
responsible for public water supplies. Adverse effects have been noted above 
this level, such as taste, and high concentrations of dissolved solids in a 
water supply may increase water treatment costs. Of concern, also is the 

fact that man-caused increases in dissolved solids may involve additions of solu- 

» 

bie chemicals and industrial solvents endangering the safety of water supplies, 
especially where the removal of some substances is not achieved by conventional 
treatment processes. Therefore, a limit of 500 mg/l of total dissolved solids 
is recommended for classes AA and A with an additional requirement that the level 
be kept as low as practicable. This will insure a continuance of adequate high- 
quality water for public needs. . 
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Adverse effects on aquatic life is possible uiith a high dissolved 
solids level. Information presented indicated that a sudden or large change in 
the dissolved solids content of motors may cause a significant change in bio¬ 
logical communities. For this reason, a total dissolved solids (TDS) standard 
is recommended for classes B and C. In these maters the TD5 content should not 
be detrimental to aquatic life and in order to prevent degradation, all these 
maters presently having TDS concentrations less than 500 mg/l should be kept 
belom this limit. 

Limits on radioactivity, including the measurement of Gross Beta, 
Radium 226, and Strontium 90, are recommended for adoption to apply to all 
fresh surface maters and all saline surface maters. ThB standardsj based on 
the U.S. Public Health Service drinking mater standards (1952), seems 
reasonable from a roviern of the hearing record as tolloms: 

(1) Monitoring and evaluation by the Bureau of Radiological Pollution 
Control (Department of Environmental Conservation) of several thousand samples 
collected yearly throughout the state in 1971 and 1972 confirms that the 
proposed radiological limits have not been exceeded except for one specific 
case. 

(2) The proposed radiological limits if .adopted for all maters of 
the state mould provide an added margin of safety for primary and secondary 
contact recroation mhich includes rnhole body submergence (smimming), fishing, 
boating, and other recreational, agricultural and industrial uses. 

(3) The hearing record does not shorn that a conflict mould exist 
betmoen the Department in setting mater quality standards for radioactivity 
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and the Atomic Energy Commission'3 right to set effluent limits, except for 
the one possibility nentiorod during the hearing. 

(4) The Department maintained that the proposed limits: are reasonable 
standards which arc in accord with the nondegradation policy that was previ¬ 
ously adopted in 1971; the existing water quality must be maintained when it 
is better than the standards which are assigned. 

Some testimony at the hearing opposed the imposition of radioactivity 
limits on all waters of the State. Those persons opposed to this policy did 
support the radioactivity criteria for classes designated as drinking water, 
however, opposed the same criteria for non-drinking waters. Those opposed to 
the radioactivity criteria for all classes stated that technical evaluation 
should be performed for non-drinking waters before adopting the proposed limits. 
In summary, there was general agreement that radioactivity criteria could be 
assigned to all waters of the State; however, the specific limitations to be 
imposed for non-drinking waters created the most significant debate. 

for more than 20 years, New York State has used dissolved oxygen 
standards to protect both cold and warm water species of fish. The limits 
used have been a minimum of 5 mg/l for trout waters and a minimum of 4 mg/l 
for non-trout waters. The Department of Environmental Conservation submitted 
information which indicated that the existing limits have protected the desired 
species, and that in general fishlife has shown satisfactory growth. Therefore, 
the existing dissolved oxygen standards do provide a margin of safety which 
has proven itself in actual practice in New York State waters. Information 
provided by the EPA indicates that all waters must carry the minimum of 4 mg/l in 
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order to provide for a good mixed fish population. However, other hearing infor¬ 
mation indicates that the 4 mg/l level is not an absolute rule and that fish 
populations may bo found living at levels below 4 and 5 mg/l, although they 
may exhibit growth at a slight reduction from the rate attained at higher 0.0. 

levels. 

Dissolved oxygen standards are extremely difficult to determine as 
biologists simply cannot agree whether adverse effects begin at 5 or 6 mg/l 
or at some other level. Indeed, as one Department spokesman observed, debating 
the differences of 1 mg/l would be hairsplitting from a biological standpoint. 
However, a standard must be specified which will generally meet the requirements 
of all aquatic species in the waters of New York State. The information given 
by persons at the hearing indicates that a minimum daily average and a corre¬ 
sponding absolute minimum dissolved oxygen concentration would protect New York's 
fresh waters against damage to aquatic communities. The minimum daily average 
of 6 mg/l for trout waters and 5 mg/l for non-trout waters seems reasonable 
when supported by the absolute minimums that have been used in New York State 
for the past 20 year*. Experience in New York State thus far has indicated that 
if diurnal flucuation does not reduce the oxygen below the absolute minimum 
. in cases of organic pollution, the daily average recommended by EPA will be mot 
or-exceeded, except possibly for a few of the largest waters. 

After a review of the information and data presented, no scientific 
justification can be found for an across the board 50 ug/l phosphorus standard 
for all lakes and reservoirs and for streams where they enter those waters. It 
is clear that the proposed EPA standard would not prevent or retard the eutro¬ 
phication in all lakes and may not be stringent enough for others. A more rational 
method of phosphorus control would be a policy requiring control of phosphorus 
inputs of man-made origin to the drainage basins of lakes and reservoirs. Such 
a policy would requiro treatment of wasto discharges to waturs to remove 1-2 
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phosphorus in amounts which would be reasonable in view of the existing 

technology. A single phosphorus limit Tor all lakes in tho State of New York 

is unrealistic and scientifically uncupportable, since it is clear that 

eutrophication is a natural state of events for all lakes, thus it proceeds 

at slow rates in some and faster rates in others. It is not reasonable to 

assume that the 50 ug/l standard is natural for all bodies of water because 

it has been found in a few lakes which are eutrophying slowly. Finally, 

because of the variability between different bodies of water within the State 

of New York, no phosphorus stream standard is recommended for adoption at this 

time. 

The orioinal proposal for Class I waters as being suitable for primary, 
contact recreation drew much criticism. These waters are primarily in tho 
New York City area and are subject to organic loading, combined sewer overflows 
and the hazards of marine traffic. Information received indicated that the 
proposed standard of 200 fecal coliform per 100 ml for Class I waters would be 
contravened by the combined sewer overflows in tho New York City area. Other 
information presented shows that the waters of New York City aroa connot meet 
a coliform standard for primary contact recreation now or in the near future 
due to discharges of municipal sewage and combined sewer overflows. Also, it 
is clear that bathing in these waters would not only be undesirable from tho 
point of view of organic pollution, but also because of the heavy traffic 
from commercial shipping. Therefore, secondary contact recreation (fishing and 
boating) is a more realistic usage of these waters at this time. Class I waters 
should be suitable for secondary contact recreation and bn subject to the 
coliform standard of 10,000 total coliform and 2,000 fecal coliform. 
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The public hearings provided a significant forum for the discussion 
of control of thermal discharges. A review of the record shows a general 
unanimity among the participants that there must be reasonable regulation of 
thermal discharges in order to protect aquatic life. The Department of 
Environmental Conservation expressed the position that its present policy of 
controlling thermal discharges was adequate protection for aquatic life; 
that is, all discharges should comply with a water quality standard and new 
or modified discharges should be subject to thermal criteria. As far as 
existing thermal discharges, prior to July 1969, they arc not currently 
subject to Part 704, and the hearing record provides the justification that 
this policy should continue because (1) these thermal discharges are subject 
to a water quality standard that is designed to protect aquatic life and (2) 
specific thermal criteria can be assigned when violations of the standard 
arc shown through studies of the aquatic life in the area of the discharge. 

The EPA presented a policy statement at the hearing which opposed 

' • * 

the DEC program of not assigning Part 704 criteria to thermal discharges 
existing prior to 1969. The EPA stated that Part 704 should be considered 
water quality standards and applicable to all thermal discharges. However, the 
information provided by the EPA experts did not justify the expressed policy. 

On the contrary, several experts provided information in the form of statements 
and/or exhibits which indicated that the imposition of Part 704 criteria on 
existing discharges would not necessarily provide improved protection of aquatic 
life. 

In nearly all cases, participants of the hearing supported a policy 
of flexibility in administering thermal criteria. The DEC stated that it opposed 
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rigid temperature standards and one EPA spokesman noted that any single 
temperature requirement would be unrealistic because of the many variables 
involved. The record shows that the thermal requirements of Part 704 should 
provide adequate control over thermal discharges, but the regulation should 
also provide for review of alternative criteria that will also meet the water 
quality standard at specific sites of thermal discharge. 

The DEC and the EPA supported a proposal to prohibit thermal discharges 
to enclosed bays. The DEC cited specific enclosed bays of Long Island which 
were stated to be of unique ecological character and required special protection. 
These bays are Jamaica Bay, Hempstead Bay, Great South Bay, Moriches Bay, Shinnc- 
cock Bay and Mocox Bay. Some opposition to this proposal was voiced by-industry 
representatives who felt that studies of individual enclosed bays should be 
performed before determining whether or not thermal wastes should be discharged. 
However, the DEC position on all the criteria in Part 704, including the pro¬ 
posed enclosed bays criteria, would include a provision for a modification of 
the criteria after an application was entered by an industry requesting a 
modification. The industry would have the opportunity at a public hearing to 
present its studies which support its case for a modification of the criteria 
for enclpsed bays. Based upon the hearing record which established the delicate 
nature of these bays, any additional thermal input should be prohibited. Any 
existing discharges to enclosed bays would have to comply with the water quality 
standard. 

The EPA proposed that the mixing zone allowed for thermal discharges 
to non-trout streams and estuaries should not extend more than 1000 feet in any 
direction from the point of discharge. An EPA spokesman at-the hearing acknowl- 
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edged that F.PA favored this limit because it wished to specify a maximum 
radius for the discharge, although an exception could be granted by ETA for a 
specific water body if ample justification were presented. Additionally, the 
EPA presented the 1000-foot limit as a recommendation which was to be examined 
during the hearing for adequacy as a whcrmal criterion. Upon review of the 
hearing record, there does not exist ample justification for a 1000-foot 
mixing zone limitation in non-trout streams and estuaries. The existence of 
such t ’ imit was not shown to be necessary to provide protection of aquatic 
life. A technical expert for EPA responded that he would not recommend a 
"blanket number" for mixing zones. Other technical experts expressed their 
reasons for opposition to cither the rigid application of mixing zone limits 
or the establishment of limits without scientific justification. No infor¬ 
mation was presented that would lead to the conclusion that a 1000-foot 
mixi r ’. zone limit was based on some biological need. Rather, the 1000-foot 
mixing zone appears to have been administratively chosen as an outside limit 
for non-trout streams and estuaries. 

Recommendations 

• (1) A new class, class N, is recommended as an addition to Part 701, 

such that certain unpolluted waters may be preserved in a natural 
condition for public enjoyment. 

(2) Classes AA and A should contain standards of quality which will 
maintain these waters as high quality sources of public water 
supply. To accomplish this, standards of color, turbidity, total 
dissolved solids, phenolic compounds, radioactivity and coliform 
density should be added to protect the best usage. 
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(3) In order to maintain the best usage of classes B and C, 
standards are necessary which will protect the uses specified 
for primary and secondary contact recreation and will preserve 
the present integrity of waters now classified either B or C. 

(4) Dissolved oxygen standards as recommended by the ETA and , 

New York State should be assigned to fresh water classes AA, 

A, B and C to protect all fisheries and other aquatic life. 

(5) A phosphorus standard for Now York lakes and reservoirs is not 
recousnendcd because the goal of halting cultural e> ophication 
in New York waters can be realistically and scientifically 
achieved through the existing ban on phosphate laundry detergents 
and the policy of requiring phosphorus removal in wastewater 
effluents discharged to specified drainage tasins. 

(6) Classes D, SD and II should be retained because it has been 
shown that these classes represent waters which cannot meet 

the quality standards of other classes. Where possible, classes D, 
SD and II should be upgraded when it has been determined that 
these waters are suitable for fish propagation, swimming or public 
4ter supply. ' * 

(7) Standards for pH, turbidity and color should be added to saline 
surface water classes SA, SB, SC, SD and I. Coliform standards 
to protect primary contact recreation are needed in class SB 
waters. Secondary contact recreation should be maintained by 
the addition of appropriate coliform standards to classes SC and I 
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(8) It is recommended that all thermal discharges comply with a 
sincle, non-numerical water quallity standard that will protect 
aquatic life. Criteria Governin'? Thermal 1);scharees . Part 704, 
should continue to apply to new: thermal discharges and modifi¬ 
cations to existing discharges.. Existing thermal discharges 
(those approved before 1969) sluould not be subjvct to the criteria 
of Part 704, however, mandatory-.compliance with the ' ater quality 
standard must remain. 

(9) In the event that a person or prcrsons responsible for a thermal 
discharge objects to the criteria applicable to his discharge 
and wishes a modification of suieh, the regulations should provide 
the mechanism for review and judgment of the adequacy of the 
modification for compliance witih the water quality standard. 

(10) It is recommended that no additional chermal discharges be allowed 
to the enclosed bays of Long Island specified in this report. 

(11) The 1000-foot mixing zone limit; proposed for non-trout streams and 
estuaries is not justified in view of the hearing record and is 
not recommended for inclusion in Part 704. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, DC. 20460 

NOV 2 0 1974 


OFFICE OF 

ENFORCEMENT ANO GENERAL COUNSEL 

TO: Meyer Scolnick 

Director, Enforcement Division 
Region II 

FROM: Associate General Counsel 

Water Quality Division 

SUBJECT: New York State Thermal Standards 

This is in response to your request for an opinion as to the 
approvability of New York State's water quality standards relating 
to thermal pollution. The standards include, in addition to a 
narrative standard and numerical criteria, a "grandfather" type of 
provision that excuses facilities built prior to 1969 from comply¬ 
ing with the numeric criteria unless the Commissioner has "reason 
to believe" that violation of the criteria results in a violation 
of the narrative standard. The narrative standard is basically 
the same as the standard established in section 316(a) of the 
Federal Water Pollution Control Act - assurance of the protection 
and propagation of a balanced, indigenous population of fish, 
shellfish and wildlife in and on the water. We have reviewed the 
standards in light of the requirements of sections 301, 303 and 
316 of the Act, and it is my opinion that they must be rejected 
as inconsistent with the requirements of the Act. 

Your first question concerns whether the numerical criteria 
included in the New York standards (Part 704) must be treated as 
part of the standards, or if the narrative statement alone (§704.1) 
can be considered as the standard. Section 303(a) of the Act 
requires that water quality standards be reviewed for consistency 
with the Act as in effect prior to October' 18, 1972. Section 10(c) 
of the prior Act requires the establishment of water quality 
criteria and implementation plans designed to protect the public 
health or welfare, enhance water quality, and support designated 
uses. In implementation of these requirements 40 CFR 120.2 defines 
water quality standards as "consisting of water quality criteria 
and a plan for the enforcement and implementation of such criteria." 
Further, in the basic guidance document for implementing section 
303 of the Act ("Guidelines for De%’eloping or Revising Water 
Quality Standards," Environmental Protection Agency, January 1973), 
a water quality standard is defined for purposes of section 303(a) 
as "the designated stream uses or classifications, criteria to 
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Frick, 


protect those uses, implementation and enforcement plans, and the 
antidegradation statement." I think it is clear that, pursuant 
these statutory and regulatory provisions, both the criteria and 
the narrative standard in Part 704 are part of New York's thermal 
standards, and as such must be applied in permits pursuant to 
section 301(b)(1)(C) of the a^t. 

I believe that the "grandfather" procedure, set out in section 
704.6 must be also read as a part of the water quality standards, 
since it has such significant impact on the. applicability and 
enforceability of the standards. Under this reading I believe that 
the New York standards must be rejected for the following reasons: 

1) Water quality standards muse cover all waters of the 
State and be applied in accordance with the allocation 
procedures in section 303 of the Act to all dischargers. 
(Legislative History of the Water Pollution Control Act 
Amendments of 1972, Ser. No. 93-1, January 1973, 361.) 

To the extent that the provisions of section 704.6 allow 
achievement of lower criteria by some dischargers on 
some water segments, they are inconsistent with the 
requirements of the Act. 

2) Section 301(b)(1)(C) of the Act requires that Statp (or 
more stringent Federal) standards be implemented no 
later than July 1, 1977. To the extent that the provi¬ 
sions of section 704.6 set up an implementation and 
enforcement scheme that excuses some dischargers from 

_ _ compliance with the standard (including the criteria), 

they are inconsistent with this requirement of the Act. 

3) Section 303(g) of the Act requires that water quality 
standards be consistent with the provisions of section 
316. The issue raised concerning the applicability of 
section 303(g) to this situation is twofold: Does the 
section apply at this state in the New York standards 
review despite the section 303(a) references to the 
prior Act? Does it apply to procedural provisions 
such as section 704.6, or only to substantive require¬ 
ments? The legislative history of section 303 provides 
little if any guidance as to the intended effect of 
subsection (g). In reviewing this section in relation 
to other pertinent sections, however, I have concluded 
that section 303(g) is applicable to the review of the 
New York standards, and that it was intended to deal 
with precisely the situation presented by the section 
704.6 procedure. 
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First, section 316 is itself both a procedural and a substantive 
provision. The legislative history of this section makes it clear 
that thermal pollution is to be regulated "as any other pollutant," 
unless the showing required by section 316(a) is made by the discharger. 
(Legis. Hist. 175.) The Administrator is authorized under section 316 
(a) to "waive" the requirements of sections 301 and 306. (Legis. Hist. 
239.) The section thus establishes a mechanism for exempting discharg¬ 
ers from substantive requirements independently established pursuant to 
other sections of the Act. "Consistency" with the section, required 
by 303(g), can only be read as consistency with the essential elements 
of the mechanism established in section 316, including both the sub¬ 
stantive standard and the evidentiary steps for meeting it. 

Second, I think that adopting this interpretation allows us to 
harmonize section 303(g), which mentions no particular time framework, 
and section 303(a), which ties the initial EPA water quality standards 
review to a determination of consistency with the requirements of the 
prior Act. We have indicated previously (see opinion attached, 

December 29, 15*72) that this provision requires consistency with the 
substantive requirements of section 10 of the prior Act, since the 
procedural mechanisms for implementation under the prior Act were so 
clearly rejected by the Congress in the 1972 Act. Applying 303(g) to 
the initial stage of standards review to require consistency with the 
procedure established in section 316 is therefore in no way inconsist¬ 
ent with the 303(a) reference to the prior Act. 

It is therefore my opinion that section 704.6, to the extent it 
establishes an exception procedure inconsistent with that established 
in section 316(a) of the Act, is inconsistent with the requirements 
of sections 303(g) and 301(b)(1)(C) of the Act. (Section 301(b)(1)(C) 
requires compliance with water quality standards unless some other 
section of the Act allows an exception.) Section 704.6 calls for 
enforcement of the standard's criteria where the Commissioner has 
"reason to believe" the narrative standard is not being met. While 
the nature of the evidence necessary to justify a "reason to believe" 
is not clear, it i£ clear that some affirmative burden to justify 
making an initial determination is placed on the Commissioner, before 
compliance with numerical criteria can be required by a discharger. 

This is contrary to the provision of section 316(a) that dischargers 
must meet the criteria unless they can show that it is not necessary 
to assure the protection and propagation of a balanced indigenous 
population of fish, shellfish and wildlife in and on the water. 


It is therefore my opinion that the New York thermal standards 
should be disapproved as inconsistent with the requirements of the Act. 




G. William Frick 


Attachment 
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j UNITED STATES OJ /UIONMENTAL Pi->G r-M'IOM MG': 

/ V/A.iPiNOTON. DC. 20 toO 

Dfcc 2 y lb'72 


tv 'wi 

.I.'*-*. .\*0 

M}L>DRANDUM 

TO : Chief, Planning and Standard., Branch . 

Water Planning Division 

FPCM : Associate General Counsel 

SUBJECT : Proposal and Promulgation of Water Quality 
Standards by EPA Pursuant to Section 303(b) 
of the FWPCA. — Public Hearing Requirements 




QUESTION 


Is EPA required to hold public hearings either before or 
after proposal of water quality standards under section 303(b) 
or 303(c) of the FWPCA? 

ANSWER : 

.. - —S£ — .. '~4 

Public hearings are not required to be held by EPA as part 
of the process of proposal and promulgation of water quality 
standards under section 303(b) or 303(c). However, such hearings 
could be held as a discretionary matter in order to encourage 
public participation in the standards setting process if a State 
fails to take any action after EPA proposes standards. Public 
hearings would help build a strong record s-jpoorting the standards 
in the event they are subsequently subjected to judicial review. 

DISCUSSION 


We have held up responding to your memorandum on this subject 
dated November 15, 1972 until the proposed Federal Register 
publication concerning the review by EPA of standards under 
sections 303(a) and 303(b) was resolved. You may recall that 
originally we had suggested revamping the present Part 122 a"e’er 
Title 40 CFR so as to delete the standard conference procedure 
required under the former law. A new Part 122 which wouM cover 
promulgation by EPA of standards under section 303(b) or 303(c) 
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or toe Act, could have addressed the haarin? i^e lodaral 

p...*; j-otica of 3 t=nc*JUK !3 subject to revi.w ’--xJsr ’03(a) wnito 

will .^oear in the Pegiscer shortly, doe* rot, or course, treat 
the ..- icier of public hearings. 

. :fe continue to xecunrend revising Part 

i5tSl*£d«* of standards by the Regional Administrators 
under”section 303(a) . In revising Part 122, I would »»£ 
inclusion of a provision giving EPA the oiscre non ^ hold p — 
h°iri-’gs after proposal of standards oncer section J)3(o) or 
in -‘•'ose instances where in the judgment or toe Pegional Adnu.^o _ra_or 
th=» 'ssuas raised in the prooosed standards, or the dudIic intaf f^ 
evinced in the standards, are sufficient to warrant holding a public 
hearing. You are correct, hewever, that such hearings are not 
mandatory under the new law. . 

As you knew, *h« new FNPCA drops the pro-vision in the previous 
law [section 10(c) (2)) requiring a standard setting conference 
prior to procosal of water quality stancards by EPA. In ny °Pi™-«b 
the reference in section 303(b) (1) to standards to be proposed and 
published by EPA "in accordance with the applicable requirements of 
this Act as in effect immediately prior to toe date of enactment 
of" toe 1972 Amendments, refers to substantive rather tnan procecural 
requirements of the previous law. The standard setting conference 
requirement, it seems to re, would constitute a procecural ratner 
than a substantive provision. 

Looking to the new law, section 303(b), and for that natter 
section 303(c) (4), omits any requirement that EPA hold public 
hearings either prior to proposal of standards or in the interim 
period after proposal and before promulgation. This emission 
clearly was not inadvertent since public hearings are explicit y 
required under section 303(c) (1) to be held by States prior to 
modification and adoption of standards. Therefore, I think we are 
on solid ground legally if we do not hold public hearings in 
connection with standards promulgated under either section -0-db) 
or section 303(c) (4). 

Although public hearings are not legally required, we nay _ 
nevertheless want to hold at least seme hearings after proposal or 
standards in order to provide an opportunity for public participa¬ 
tion which is similar to that which we require of States where: 

(l) States adopt standards after changes are specified by EPA 
'-■'.dec section 3G3(a), or (2) States adept standards a.tor P^^al 
of standards by EPA under either section JO 3(b) or section j03(_). 

As I understand it, we intend to require States to hold 
hearings in bath of these situations, however, if States fail to 
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take any action after standards revisions are proposed by EPA, 
then, of course, the hearing requirements we have insisted that 
the States adhere to would not come into play. Since the considera¬ 
tion' of public participation would appear to be the same whether 
a State or EPA acts to adopt water quality standards, it may be 
argued that this Agency should go at least as far in encouraging 
public participate as we require States to go. 1 recognize 
that provision for discretionary hearings is essentially a policy 
decision, although standards adopted by EPA under Sections 303(b) 
or (c) would be stronger from the.point of view of judicial review 
if public hearings arc held. 
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